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9 

10 (Proceedings commenced outside the 

11 presence of the jury, as follows:) 

12 

13 THE COURT: Reller versus Philip Morris, BC261796. 

14 The record should reflect we're outside the 

15 presence of the jury. Mr. Piuze is here for plaintiffs; 

16 Mr. Gardner, Ms. Wilkinson are here for defendants. 

17 We're here to go through some of the potential 

18 evidence that Mr. Piuze wishes to show the jury during 

19 opening statements and any evidence that Ms. Wilkinson 

20 wishes to show the jury during opening statements. 

21 Mr. Piuze. 
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MR. PIUZE: Okay, your Honor, I showed my stuff to 
the defense. 

THE COURT: Thank you. 

MR. PIUZE: They have shown me the ones to which they 
object. One group of documents to which they object had to 
do with youth smoking, which, in light of what I just heard, 
I pulled and put in the jury room. 

Here's the rest of it. The Frank Statement. 
They object to the Frank Statement. 

THE COURT: On what grounds, Ms. Wilkinson? 

MS. WILKINSON: That the plaintiff, your Honor, 
never heard it, saw it, said he didn't rely on it. 

THE COURT: It doesn't matter, it goes to the 
formation of the conspiracy, if there is a conspiracy, 
and it is information in support of that. Denied. 

Next problem? 

MR. PIUZE: Second — 

THE COURT: I did notice, however, with the Frank 
Statement, that there seemed to be several charts with the 
same wording on it. 

Do you need to use the same wording over and 

over again? 

MR. PIUZE: No, I've got different ones for different 
purposes, but I'll use as few as I can during the opening. 
It's exactly the same, there's no new language in any of 
them. In other words, it can't be cumulative, it's the 
same thing. 

Second, a submission to Congress by The Tobacco 
Institute called "The Cigarette Controversy." 

THE COURT: When was that? 

MR. PIUZE: 1984. 

THE COURT: Uh-huh. I looked at the — what do you 
call them, the evidence boards, for lack of a better word. 

MR. PIUZE: Yes. And there's about five blow-ups, 
but that's what they are, we've talked about them, the Court 

knows what they are, it's The Tobacco Institute lying to 
Congress we don't know what causes cancer, there's a doubt, 
there's a doubt, there's a doubt, doubt, doubt. 

THE COURT: Any problem, Ms. Wilkinson? 

MS. WILKINSON: Two, your Honor, Noerr-Pennington 
that this was activity in front Congress, and, more 
importantly, no evidence that Mr. Reller saw, heard or 
saw this statement. 

THE COURT: Denied. 

Next? 

MR. PIUZE: Last, I have this document, which is 
a Philip Morris document, off the Philip Morris website. 
Osdene? 

PARALEGAL GREENBERG: Oh. Yes. 

MR. PIUZE: Philip Morris document off the Philip 
Morris website in which Dr. Osdene, who was the chief 
scientist at Philip Morris, on behalf of the company talked 
about: Destroying information; biological tests would be 

done overseas in Cologne, C-o-l-o-g-n-e; results will be 
sent to America and destroyed; results will be sent to 
his home and destroyed; we're going to meet in Cologne and 
discuss. It's got his initials, TSO, Thomas S. Osborne, 
after it. 

THE COURT: Osborne? 

MR. PIUZE: Osdene. 

William Farone, in two trials I've put on. 
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27 said: I recognize that handwriting, that's Osdene's 

28 handwriting. 

5211 

1 Osdene is the same guy that took the Fifth 

2 Amendment 99 million times when he was deposed and refused 

3 to say anything. 

4 THE COURT: Which is not coming in here. 

5 MR. PIUZE: Of course. That's why I can't have him 

6 come in and testify as to his own handwriting, because he 

7 claimed Fifth Amendment. 

8 THE COURT: All right. Ms. Wilkinson, the problems 

9 are? 

10 MS. WILKINSON: The ones Mr. Piuze gave us, 

11 there's no foundation, there's no proof yet that these 

12 are Dr. Osdene's notes, that that's his handwriting. That 

13 shouldn't come in. At this point. 

14 THE COURT: Mr. Piuze, I understand that you're 

15 going to make the foundation as to the handwriting being 

16 Dr. Osdene's from Dr. Farone? Do I have that right? 

17 MR. PIUZE: Yes. Yes. 

18 THE COURT: She's saying there's no foundation and 

19 she's saying — as to Dr. Osdene's handwriting. Are there 

20 any other foundation issues? I'm just asking, in other 

21 words, is he going to be able to lay a foundation that it 

22 is indeed a document of Philip Morris? 

23 One of you tell me. 

24 MR. PIUZE: Absolutely. This comes from — as 

25 a result of the master settlement agreement with the 

26 Attorneys General of all the states, this stuff was posted 

27 on the web, and foundation is automatically established, 

28 so. . . It's right off their website. 

5212 

1 THE COURT: All right. So it's something off the 

2 website, and you are representing to me as an officer of 

3 the court that Dr. Farone will come in and will say that 

4 it's Dr. Osdene's handwriting. 

5 MR. PIUZE: Yes. 

6 THE COURT: Your objection is noted and respectfully 

7 overruled. 

8 Next? 

9 MS. WILKINSON: Your Honor, there are two others 

10 that Mr. Piuze didn't bring forth, one is this chart, which 

11 I thought you told us we weren't allowed to do these kind 

12 of summary charts, because it's argumentative, and this is 

13 an argumentative chart. It's a chart that was used in the 

14 Dr. Doll deposition that doesn't contain all the events, 

15 and — 

16 THE COURT: Right. I've seen it before. That's 

17 not going to be used right now. 

18 Next? 

19 MS. WILKINSON: Thank you. 

20 The second is the 1994 appearance by the 

21 tobacco executives in front of Congress. Three reasons 

22 why that shouldn't be admitted, your Honor: One, Noerr-Penn 

23 ington, they were appearing under oath in front 

24 of Congress; two, immunity statute says we can't be held 

25 liable for our conduct, their testimony is conduct, and 

26 Mr. Piuze is going to argue to the jury that Mr. Reller 

27 relied on that, as one of the elements for liability he 

28 relied on what they said, their conduct. That is totally 

5213 

1 impermissible under Naegle and Meyers. 

2 And three, it's incredibly prejudicial to 
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take it out of context. What he's going to show you is not 
the whole dialogue they had about what is the definition of 
addiction, you know, from the DSM manual compared to the 
Surgeon General's report in 1988, he's not going to show all 
the questions, he's just going to show the snippet to make 
it look like they were just standing up there and saying 
it's not addictive and they were lying to Congress. 

THE COURT: All right. Before I get to that, I'm 
going to ask to see it because I haven't seen it. 

MS. WILKINSON: Sure. 

THE COURT: For the reporter's sake and for the 
transcript, if we need one for appeal, heaven forbid, but 
anyway, the Court of Appeals needs a written transcript of 
everything that is on tape. Do you folks have a written 
transcript of whatever's going to be shown here that can 
be — or any of the video tapes so that my reporter doesn't 
have to try and take down everything? 

MS. WILKINSON: We can have all of those, your Honor, 
for our exhibits. I don't know about Mr. Piuze. 

MR. PIUZE: I don't. I do not have a written 
transcript of the seven distinguished CEOs of the tobacco 
industry testifying before Congress. 

THE COURT: I'm glad you've got their appellation 
correct. 

Now — all right, let me see what it is. 

Mr. Reporter, you're going to have to take 

this down. I was hoping that I could save his fingers and 
also rely on the appropriate transcripts. 

MS. WILKINSON: When we have ours, your Honor, we 
will have those transcripts. 

THE COURT: At the very least, I would appreciate it, 
even if he writes down what's being said, if you could give 
him a copy of the transcript ahead of time so that it's 
easier for him to follow along. 

MS. WILKINSON: In opening we don't have it, but 
we'll get it to him and then we'll give it to him for the 
trial. 

THE COURT: Okay. Can I see what's up? 

(Playing video tape:) 

"REP. WYDEN: Let me begin my questioning 
on the matter of whether or not nicotine is 
addictive. Let me ask you first, and I'd like 
to just go down the row, whether any of you 
believes that nicotine is not addictive. I heard 
virtually all of you touch on it. Just yes or no. 

Do you believe nicotine is not addictive? 

"MR. CAMPBELL: I believe nicotine is not 
addictive, yes. 

"REP WYDEN: Mr. Johnston? 

"MR. JOHNSTON: Congressman, cigarettes and 
nicotine clearly do not meet the classic definitions 
of addiction. There is no intoxication. 

"REP WYDEN: We'll take that as a no. And 
again, time is short, if you can just — I think 
each of you believe that nicotine is not addictive. 

I would just like to have this for the record. 

"MR. TADDEO: I do not nicotine or our products 
is addictive. 

"MR. TISCH: I believe nicotine is not 
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"MR. HORRIGAN: I believe that nicotine is 
not addictive. 

"MR. SANDEFUR: I believe that nicotine is 
not addictive. 

"MR. JOHNSTON: And I, too, believe that 
nicotine is not addictive." 

(End of playing of video tape) 

THE COURT: Is that it, Mr. Piuze? 

MR. PIUZE: No, your Honor. That's one of two. 

Now, the next person you're going to see is 
Campbell. Campbell is the CEO of Philip Morris USA in 1994. 
This is Campbell right here. 

(Playing of video tape:) 

"REP. WAXMAN: Mr. Campbell, you were also 
deposed and you said, quote, 'To my knowledge it 
has not been proven that cigarette smoking causes 

cancer.' This is a rather passive and puzzling 
approach, especially in light of the consensus, 
not by some, but all of the scientific community. 

Will you ever be convinced, and what evidence are 
you waiting for? And let's have the microphone 
passed over. 
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"MR. CAMPBELL: Yes, I may be convinced. 

We don't know what causes cancer in general right 
now, so I think that we may find out what causes 
cancer and we may find out some relationship, which 
has yet to be proven. 

"REP WAXMAN: Well, you know, I must say, 
this is a rather passive approach. Don't you feel 
you have an obligation, the same obligation that 
every other consumer company has, to determine 
whether you are causing harm and to take steps to 
minimize that harm? You're not meeting that 
responsibility, and it is clear your views on the 
health impacts of cigarettes are out of step with 
an overwhelming scientific evidence. 

"If all of the medical people who don't work 
for you say it causes cancer, what more do you need 
to understand that that's the case and to accept 
this, and then try to work constructively to see if 
we can try to avoid that terrible tragedy to so many 
people? 

"MR. CAMPBELL: Is there a question, sir? 

"REP. WAXMAN: That's a question. 

"MR. CAMPBELL: I'm sorry, it was too long 
for me to —" 

(End of playing of video tape) 


6 MS. WILKINSON: Your Honor, I was just told that 

7 it was loud and the jurors outside are able to hear it. 

8 THE COURT: Can we turn it down a bit? Fine. 

9 MS. WILKINSON: Can I add one thing, because I have 

10 never seen that portion. 

11 THE COURT: You don't need to add anything. 

12 Mr. Piuze, you can have the first clip, that. 
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no, it's not addictive. I want to see this one again. I 
want to look at the transcript. I have some very mixed 
feelings about this, especially for opening statement. 
That doesn't mean no in the long run. 

MR. PIUZE: Mixed feelings about? The second one? 
THE COURT: The second one. 

MR. PIUZE: Out of the mouth of the CEO of Philip 

Morris? 


THE COURT: Well, part of it's out of the mouth of 
Congressman Waxman, and I have some mixed feelings about 
it. I'm not comfortable right now during opening statement. 

You can have no, there's no addiction, but I'd 
like to see the transcript when Mr. McCoy gets it done. I 
want a chance to consider it again. 

MR. PIUZE: It was — that's fine. While we got it 
on, it took 90 seconds or something. Do you want to rerun 


it right now so you can take another shot? Not to change 
your mind, but. . . 

THE COURT: No. I'm telling you it's not coming in 
during opening statement. 

MR. PIUZE: I heard that. 

THE COURT: Period. 

I'm going to read the transcript when Mr. McCoy 
gets it done, because I have some concerns about it. 

That does not mean that I'm making a ruling 
right now on it, it merely means I need a little bit more 
time to think through the thought processes, ruminate on 
things. I don't want to hear any more about it. 

MR. PIUZE: No, I don't want to say any more. 

THE COURT: I meant to her. 

You don't really need to say anything right 

now, do you? 

MS. WILKINSON: No, your Honor. 

THE COURT: I didn't think so. 

All right. I'm going to see what the status 
of the written ruling is. 

Who is the lady sitting next to you? 

MS. WILKINSON: This is the Vice President from 
Philip Morris. This is Dr. Jane Lewis. 

You said we could have a company representative 
here. Dr. Lewis will be with us throughout the entire 
trial, your Honor. She'll be a witness and — 

THE COURT: Is it L-e-w-i-s or L-o-u-i-s? 

DR. LEWIS: L-e-w-i-s. 


THE COURT: Doctor is Ph.D. or M.D.? 

DR. LEWIS: Ph.D. 

THE COURT: Now, just so we're clear, I know you 
probably know the ground rules, but I'm going to repeat them 
anyway, Ms. Wilkinson. You get one company representative 
only. That means that I don't want to hear that Dr. Lewis 
is no longer available and Dr. somebody else is going to 
be coming in. So, if Dr. Lewis is not available, that's 
unfortunate, but I don't want to hear that somebody else 
is going to substitute in. That's number one. 

Ms. Lewis — sorry. Dr. Lewis, I'm sure that 
you've heard the comments by Ms. Wilkinson and Mr. Gardner 
to you, but do not under any circumstances speak to any 
juror about anything. That includes hello, excuse me, 
how are you, anything else. The jurors can be recognized 
because they all have on little tags or badges that are 
clipped somewhere on their clothing. If you don't know 
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who the person is, don't talk to them. 

I go through that — and if Mr. Reller were 
here, I would go through the same thing. So I'm not picking 
on you, I just don't want a mistrial for a problem that can 
be avoided. Okay? 

DR. LEWIS: I understand, your Honor. 

THE COURT: Okay. So I just want to make sure that 
the ground rules have been laid. 

Is there anything else we need to do right now 
before I go check on the status of the ruling on all those 
motions that we went through? 

MR. PIUZE: No. 

MS. WILKINSON: No. 

THE COURT: I'll be back. 

(Recess taken at 8:05 a.m.)) 


CASE NUMBER: 
CASE NAME: 

LOS ANGELES, CA 
DEPARTMENT 324 
TIME: 

REPORTER: 
APPEARANCES: 


BC261796 

RELLER vs. PHILIP MORRIS 
WEDNESDAY, JUNE 11, 2003 
HON. VICTORIA G. CHANEY, JUDGE 
8:32 A.M. 

TIMOTHY J. McCOY, CSR NO. 4745 
(AS HERETOFORE NOTED) 


(Proceedings resumed in open court in 
the presence of the jury, as follows:) 

THE COURT: Welcome everybody. 

In the the matter of Reller versus Philip 
Morris, BC261796. The record should reflect that all of 
the jurors and alternates are present. 

Mr. Piuze is here for plaintiff; Ms. Wilkinson, 
Mr. Gardner are here for — and Ms. Matthews are here for 
defendant. 

I'd like to introduce to you a couple of 
people. I'm just going with who's closest to me. The 
person who's closest to me that you have not yet met is 
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Dr. Jane Lewis. 

Dr. Lewis, would you stand up, please? 

Everybody, this is Dr. Lewis. She will be 
the representative of Philip Morris during the trial. I 
don't think she'll be testifying. 

MS. WILKINSON: She will be, your Honor. 

THE COURT: She will be testifying? Okay. She will 
be testifying. I got that one wrong. Remember, do not talk 
to her for any reasons. 

Dr. Lewis, please don't speak for jurors. 

Thank you. 

The next person I'd like to introduce you to 
is Mr. Ray Goldstein. Mr. Goldstein, are you over there? 

Mr. Goldstein works with Mr. Piuze as part of 
the plaintiff's team. You'll see him in and out. Again, 
same admonition: Please do not talk to Mr. Goldstein for 
any reason. 

Mr. Goldstein, please don't talk to the jurors. 

Also back with us is Ms. Reiko Hasuike, she's 
the lady you met in chambers before, she's the lady in the 
front row there. 

And Mr. Funnell you all know, but you haven't 
maybe seen him in a little bit, he's waving at you, he's my 
research attorney. 

And one other thing. I have given counsel 
overall time limits. I have a chess clock. Whenever 
one is up for giving opening statements or for questioning 
witnesses, the clock will be ticking for them. And I try 
to remember to turn it off when it's time for a break. But 
I'm human, as you folks all know, and I sometimes forget. 

So, if you folks don't see me hitting the 
button when we change counsel or when we take a break, 
it's okay to yell: Hey, hit the clock button or some 
other such thing, please. I need all the help I can get. 

I will keep it right up here so you folks can 
make sure that I do my job. That's going to be part of your 
job as judges in this case, along with me, to make sure I 
keep track of things. 

You don't need to be concerned about the time 
that I've given them, it's an overall time, it's a case 
management thing for me, so that isn't something that should 
concern you, I just need to remember to do it, and any help 
I can get I appreciate it. 

This morning is time for opening statements. 

I explained what they were yesterday, they're kind of a 
roadmap or a guide for you folks to have an understanding 
of where we're going in the case, some previews of what 
both counsel believe that the evidence will show. 

This is not argument. Argument is an 
explanation to you of why the fact — why you should vote 
their way. This is not argument time. That comes at the 
end of the case. 

I apologize for how hot it is in here. We've 
got the doors open there, we're blowing air in here, we've 
got all the doors to the courtroom propped open, I've got my 
chambers door over here open, that I rarely use, it's always 
locked, and a little tiny fan that's blowing air that way. 

So we're trying to get as much air circulation as possible. 

But if you want to take off your jackets or 
your nice sweaters, I can kind of understand it. 

All right. With that, Mr. Piuze, you have the 
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OPENING STATEMENT 


28 floor. 

5224 
1 

2 BY MR. PIUZE: 

3 Thank you. And thank you all for agreeing to 

4 be jurors in this case. 

5 You've met all of us lawyers, helpers, now 

6 you've met Philip Morris's representative. 

7 Before I go any further, I'd like to introduce 

8 my client. He's not here. It's possible Mr. Reller will be 

9 here during brief parts of the trial, it's possible he may 

10 not be here. You're going to see the bulk of his testimony, 

11 if not all of his testimony, on a video-taped deposition. 

12 He's not here today, as recently as late last 

13 evening he was getting some pinpoint radiation therapy to 

14 help him along, and so I'll introduce him through a couple 

15 of pictures, and then I want to talk about two persons in 

16 the eyes of the law, I want to talk about Fredric Reller 

17 and I want to talk about Philip Morris. 

18 So here's Mr. Reller (indicating) with his wife 

19 Madeleine; and here's Mr. Reller — this was taken a couple 

20 of years ago, within the last ten years or so. He's lost a 

21 couple more hairs since then; this is Mr. Reller with his 

22 two sons, they're actually his wife's sons from a prior 

23 marriage, Peter and Joe; and here's just one picture of 

24 Mr. Reller being a grandpa. So that's — now you've been 

25 introduced to everybody. 

26 Mr. Reller is 64 years old, he lives down in 

27 [DELETED]. He was born in Minneapolis, Minnesota in 

28 1939. He stayed in Minnesota until the early twenties or 

5225 

1 so, he moved to Florida where he followed his parents, 

2 he lived for a brief while in the metropolitan New York 

3 area, but since the mid 1960s he's lived here in 

4 [DELETED] continuously. 

5 Mr. Reller is a businessman. Despite his 

6 illness, he's still working, to the best of his ability. 

7 We'll hear through his video-taped deposition that 

8 Mr. Reller has worked in the past for major corporations, 

9 such as Dow, he's been a stockbroker for a while, and for 

10 the last 20 years or more he's been in the industrial 

11 equipment leasing business primarily. 

12 He's been self-employed for maybe the last 

13 couple of decades, and what he'd do is put together packages 

14 so that corporations could lease equipment with which to do 

15 business, and he was in that chain. He was trained to do 

16 that by several major companies, and then he went out on 

17 his own and did it for himself. 

18 THE COURT: Mr. Piuze, can you do me a favor? Can 

19 you keep your voice up a little bit? I'm having a hard time 

20 hearing you. 

21 MR. PIUZE: Yes. 

22 THE COURT: Thank you. 

23 MR. PIUZE: I will try. And your Honor, I invite you 

24 to tell me to talk louder. 

25 THE COURT: I'll take you up on that offer. 

26 MR. PIUZE: I have no doubt. 

27 And, you know, while I'm smiling here for a 

28 second, I should also say, this is a real serious trial, and 
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1 all of you know that, and all of the lawyers know that, and 

2 certainly Mr. Reller knows that. You've seen me joke around 

3 somewhat, and I'm going to continue to do so, even though 
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4 it's a serious trial, because it's my choice and I think 

5 that a little bit of humor now and then is going to take 

6 the edge off of it. The fact that I joke around a little 

7 bit doesn't mean I think it ain't serious, but I will do 

8 that. 

9 Philip Morris was a person in England, a 

10 tobacconist, and Philip Morris opened a tobacco shop, and 

11 I have a feeling it was on a street called Broad Street in 

12 London, and Philip Morris started all by himself, and by 

13 the time the major events of our story start, which is 

14 someplace around 1950 or so, Philip Morris had established 

15 an American corporation that made cigarettes here in the 

16 United States. 

17 Subsequently over the years, as a result of 

18 developing the Marlboro brand of cigarettes, Philip Morris 

19 has become the largest cigarette company in the world, and 

20 the evidence will be here that it has 50 percent of the U.S. 

21 market, in other words, Philip Morris sells as much as all 

22 of the other cigarette companies combined, and I think 

23 you'll hear that Marlboro has something like, in round 

24 numbers, 30 percent of the market, something like, one 

25 out of every pack of cigarettes roughly that's sold in 

26 the United States is a Marlboro cigarette. 

27 Philip Morris is headquartered in New York 

28 City. Philip Morris has extensive huge research and science 
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1 in England, and ultimately were imported over here to the 

2 United States. 

3 Cigarettes rolled by machine, readily 

4 available, easy to use, came into widespread use here in 

5 the United States not until the 1900s, and maybe not until 

6 the 1910s or so. 

7 Lung cancer is a disease that was almost 

8 unknown in the world around 1910 or so. I believe that in 


laboratories down in the Richmond, Virginia area; it also 
has manufacturing plants in the Richmond, Virginia area 
and other places. 

Now, Mr. Reller's story and Philip Morris's 
story — and not just Philip Morris, this involves the 
entire U.S. tobacco industry, I'm not going to single 
out Philip Morris right now — overlap, and they overlap 
starting in approximately the mid 1950s. Here's why: 

Tobacco is grown, cured, made into finer 
particles, rolled up by machines, put into cigarettes, and 
smoked. There are literally, as it turns out, thousands of 
different components in cigarette smoke. 

Cigarette smoke is a extremely complicated 
chemical thing. Among other things that's in cigarette 
smoke is something called nicotine. Nicotine is naturally 
occurring within the leaf; it's an insecticide, it keeps 
the bugs from eating the leaf. 

When nicotine is inhaled, it goes right to 
the brain, and I'm going to talk a little more later about 
addiction, but I'll tell you now, the evidence in this case 
will be that nicotine inhaled is as addictive as crack 
cocaine or heroin. 

The sales of cigarettes in this country were 
pretty low for a long, long, long time because people rolled 
their own cigarettes, and it takes awhile, it's cumbersome, 
and it's just a pain. Starting in the late 1880s or so, 
machines were invented that could roll nice round, uniform 
cigarettes, and I'm pretty sure these machines were invented 
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9 1912, which is the year the Titanic went down, with the loss 

10 of approximately 1500 lives, there probably wasn't that much 

11 loss of life reported anywhere in the world from lung cancer 

12 that year. 

13 Doctors who were trained in the 1910s, 

14 1920s, 1930s, maybe even into the 1940s possibly, if they 

15 came across a case of lung cancer in the hospitals, their 

16 professors would say: Come on down here, come on down here, 

17 I want to show you something, you may never see this again 

18 ever. This is lung cancer, it's extremely rare, so take 

19 a look at it, because this may be your last chance. 

20 During the '30s and '40s it was noted in 

21 various countries in the world, including here, that 

22 the incidence of lung cancer was going up. Some people, 

23 specifically there was a doctor down in New Orleans who 

24 is fairly famous, thought: Maybe this has something to 

25 do with smoking. 

26 In Germany, just before World War II, there 

27 was some studies done which indicated that maybe smoking had 

28 something to do with lung cancer. That research was pretty 
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1 much lost because of World War II, and it was pretty much 

2 discredited after World War II because Hitler had been an 

3 anti-smoking zealot, anti-smoking, and then after World 

4 War II no one in Germany wanted anything to do with Hitler, 

5 so anything he was for, they were against, and his 

6 anti-smoking stand sort of vanished. 

7 In 1950, and that's where the main event starts 

8 here, two groups of scientists, one in the United States, 

9 one in Britain, published papers almost simultaneously in 

10 some of the most famous medical journals in the world, 

11 saying that they thought scientifically they could show a 

12 real connection between smoking cigarettes and lung cancer. 

13 In the United States, the doctors' names were 

14 Wynder and Graham, in Britain the doctors' names were Doll 

15 and Hill. And actually Hill wasn't an M.D. 

16 Dr. Doll is the only surviving member of 

17 that foursome, and Dr. Doll will testify in this trial by 

18 video-taped deposition, part of which was taken here in 

19 Los Angeles last year and part of which was taken in London 

20 about a month ago. 

21 Dr. Doll will tell you his own personal 

22 experience of what went on in the early fifties as far 

23 as advances in the knowledge of the cause of lung cancer, 

24 and he will tell you how different people reacted to it. 

25 By 1953, the reaction was enough so that 

26 tobacco companies' stocks were going down, and the sale 

27 of cigarettes was going down because there had been some 

28 publications here in the United States, Reader's Digest 
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1 is one that you'll hear about, and some of you may 

2 even remember this a little bit, but there were other 

3 publications, too, that made an issue of the fact that 

4 maybe smoking causes lung cancer. 

5 With the sale of cigarettes declining and with 

6 the value of their stocks going down, the American Tobacco 

7 industry, including Philip Morris, had a dilemma, and things 

8 had to be done, choices had to be made. 

9 One choice could have been to say that: If 

10 we're growing something that really does kill people, and 

11 we're selling something that really does kill people, we 

12 should stop; another choice that I guess could have been 

13 made would be to say: We're not really sure if this stuff 
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14 really kills people, we want to look into it very carefully, 

15 but in the meanwhile we'd better tell the people that we 

16 think there's a real risk here and either stop using it or 

17 think three times before using it; I guess another choice 

18 might have been to fix it. 

19 But instead, what happened was that all of 

20 the major American tobacco companies, except one, responded 

21 with a public relations campaign, a public relations 

22 campaign that maybe hasn't ended, but if it has ended, it 

23 didn't happen until the 21st century, about 50 years later. 

24 Now, here's what our evidence is going to show: 

25 In late 1953, all of the major American tobacco companies, 

26 except for Liggett & Myers, met in New York City. Because 

27 the industry had had some anti-trust problems in the past, 

28 the industry told the government in advance "We're going 
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1 to meet," so that they wouldn't have any problems. And they 

2 met with a public relations firm called Hill & Knowlton, and 

3 a plan was devised in order to respond to the cancer scare, 

4 and the first knowledge the general public had of the plan 

5 was on January 4, 1954. And let me stop there for a second. 

6 Some of us were around then, and some of us 

7 were not, and some of us are old enough to remember what 

8 was going on then, and some of us are not, and some of us 

9 were involved in the history that I'm about to talk about 

10 this morning, and some of us were not. But because we've 

11 got different ages in here, it will be interesting because 

12 different people, depending on what they were doing and 

13 where they were, may or may not remember some of the things 

14 that I'm about to talk about. 

15 Anyway, in 443 newspapers across the country, 

16 on January 4th, 1954, the tobacco industry announced an 

17 umbrella organization which had been formed called the 

18 Tobacco Industry Research Committee, and this was done, 

19 this was announced in a full-page ad. The Tobacco Industry 

20 Research Committee was comprised of major — 

21 

22 (Interruption in proceedings) 

23 

24 THE COURT: Keep on talking. 

25 MR. PIUZE: — consisting of major tobacco interests, 

26 including all of the major tobacco companies, and this was 

27 signed here by American Tobacco Company, Benson & Hedges, 

28 Lorillard, Philip Morris, R.J. Reynolds, U.S. tobacco. So 
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1 they all announced that they were members of this group. 

2 And what they also announced was that they knew that there 

3 was a controversy out there, they knew that there was 

4 information out there, they knew that people were talking 

5 about tobacco and lung cancer. And the industry made three 

6 statements that I want to discuss with you right now. 

7 THE COURT: And can you hold that thought, Mr. Piuze? 

8 I need to see counsel at side bar on the record. 

9 Folks, just hang tight. Okay? 

10 

11 (Proceedings held at side bar, outside 

12 the hearing of the jury, as follows:) 

13 

14 THE COURT: The record should reflect that we're 

15 at side bar. All counsel are present. 

16 All right. I have been — I've had a request 

17 to allow the press in. It is the policy of the court to 

18 be friendly toward the press and to allow a camera in. 
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19 There is currently a camera tucked in one 

20 corner of the courtroom. The courtroom is packed with 

21 people, there is no other place to put the camera, and 

22 this is — this courtroom is open to the public. 

23 I understand that somebody wants to object. 

24 Ms. Wilkinson? 

25 MS. WILKINSON: Yes, your Honor. 

26 We didn't have a chance to file any opposition, 

27 we didn't know there was going to be a camera, and in every 

28 other case where the media has asked for that, I don't 
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1 believe Mr. Piuze has taken a position, we've objected, and 

2 we've kept the media out. I'd like to have the chance to 

3 oppose it. I don't know what the request is. 

4 THE COURT: The request is only for opening 

5 statements. That's it. If you want to object, tell me why. 

6 MS. WILKINSON: I do, your Honor. 

7 I don't think it's necessary. You have an 

8 open courtroom that — it's a — it's not mandatory to 

9 allow cameras in the courtroom, it will turn this case into 

10 a circus. I've been in a high profile case, the jury is 

11 intimidated, they will think that this is a more important 

12 role and that they will be on television, and every time 

13 that happens in these type of cases, in any type of big 

14 cases, it causes harm to both sides. It's not fair to the 

15 defendant. 

16 We don't need a camera, you've let in print 

17 reporters. They can write up the story. We don't need a 

18 television camera. 

19 THE COURT: Mr. Piuze? 

20 MR. PIUZE: I had no knowledge this was going to 

21 occur. As the jurors could see from my facial expression, 

22 I was very surprised. 

23 THE COURT: Excuse me. I didn't either. I just 

24 got a request, it came in in the middle of your opening 

25 statement. I hadn't planned on this. 

26 MR. PIUZE: Right. Nor did I say that. 

27 And I'm neutral. Totally neutral. 

28 THE COURT: All right. I'm going to allow this 
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1 only for the purpose of opening statements and any argument. 

2 No other time during the trial. This is a local television 

3 station, it's KTTV, I think it's Channel 11. It's not my 

4 intent to have a camera present during the rest of the 

5 trial. 

6 I'll also take a minute to explain to the 

7 jury that this is an open courtroom and that I've allowed 

8 a camera in only for two purposes: At the time of opening 

9 statements and perhaps for argument, but there will not be 

10 a camera at other times. 

11 I've also put the cameraman in a place where 

12 it's my hope he's not filming the jury, so I tried to get 

13 him in a place where he would catch both you, Ms. Wilkinson, 

14 and you, Mr. Piuze. 

15 I don't want a circus, but I also have had 

16 interchanges in the past with the public relations service 

17 or office for our court, and they have asked that we make 

18 attempts to accommodate the press whenever possible. 

19 MS. WILKINSON: I've had this happen on other 

20 cases, too. Would you ask the — order the cameraman not 

21 to film the jurors? 

22 THE COURT: Yes. No problem. 

23 MS. WILKINSON: Thank you very much. 
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THE COURT: Thank you. 

(Proceedings resumed in open court as follows:) 

THE COURTROOM ASSISTANT: Remain seated, come to 

order. Court is again in session. 

THE COURT: Back in the matter, in open court, of 
Reller versus Philip Morris. All parties previously stated 
are present. 

Let me tell you folks what's going on because 
you probably noticed that there was somebody here. This 
is — this gentleman is a cameraman from one of the local 
television stations. I have been asked to allow the 
television press to be present. They can be, but it will 
only be for opening statements and perhaps arguments. They 
will not — the cameras will not be present during the main 
part of the trial. That's number one. 

Number two, I am requesting that the cameraman 
not film the jurors themselves. You folks are here to make 
a decision, you folks are not the main attraction, if you'll 
pardon the expression, neither am I, and so the cameraman 
will not be filming you folks. 

And I have to say another couple of things. 

This court is an open court. It's open to everyone, all 
members of the public. The fact that today there is a 
camera present is not meant to make this case any more or 
less important than any other case that happens to be in 
the system. I am trying to accommodate the press as best I 
can, and I am trying to accommodate counsel and the jurors, 
I'm trying to balance all the different parties that are 
present. 

The cameraman understands, because it was 
part of my order, that he's going to be as quiet and 


unobtrusive as possible, and looking at how crowded this 
courtroom is right now — my goodness. Just a second. 
This thing kept on ticking. I'm subtracting time. If I 
don't catch this thing exactly right — 

All right, I just subtracted some time for 
you, Mr. Piuze, on this running thing. 

MR. PIUZE: And you put time back on the clock; 

right? 


THE COURT: That's right, I did. 

MR. PIUZE: No instant replays here, though. 

THE COURT: Right. 

Anyway folks, I just want to make something 
clear to you. You are not to pay any attention to the 
camera person, if there is one here today, and if there's 
one here at any other time. Your job is just as I've talked 
about to you: You are the sole and exclusive judges of the 
facts and the believability or credibility of the witnesses. 

Your job is very serious, my job is very 
serious. We're going to work together hand in hand to make 
sure that all parties have a fair trial, and to make sure 
that all of the evidence that you need is before you, and 
presented to you in a way that will not be distracting. 
That's why there's not going to be a camera at other times 
during the trial. 

Is there anybody, any jurors, that have any 
questions about this procedure? No hands. 

Okay. Mr. Piuze, I'm sorry about interrupting 
you. Just so the jury knows, I was not aware that I was 
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1 going to get this request; otherwise, it would have been 

2 handled earlier. So I apologize to you, Mr. Piuze, to you, 

3 Ms. Wilkinson, Mr. Gardner, and to the jurors for any 

4 inconvenience that the cameraman and I may have caused here. 

5 And with that, the clock is ticking. 

6 MR. PIUZE: So here's — here is where the clock 

7 started ticking, right here: On January 4, 1954, the 

8 tobacco companies as a group, except for Liggett & Myers, 

9 made these three statements: One: "We accept an interest 

10 in people's health as a basic responsibility paramount 

11 to every other consideration in our business." 

12 Now, at the time that was said, the evidence 

13 is going to show, they didn't mean it, and the evidence is 

14 further going to show that with the passage of years, that 

15 statement was mocked, disregarded, and turned on its head. 

16 Second: "We believe the products we make are 

17 not injurious to health." 

18 Probably not true at the time, but certainly, 

19 and without any question, that statement was turned on its 

20 head and that statement became false because, as we're going 

21 to see, the tobacco industry knew darn well that its product 

22 killed people, but it continued to tell lies about that 

23 fact. 

24 Number three: "We always have and always will 

25 cooperate closely with those whose task it is to safeguard 

26 the public health." 

27 At the time that statement was made it was 

28 probably not true, but in subsequent years the tobacco 
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1 industry and the Tobacco Industry Research Council, and 

2 Philip Morris, made a mockery of that statement, and not 

3 only did they not cooperate with public health authorities 

4 to safeguard the public health, they impeded public health 

5 authorities from safeguarding the public health, and mocked 

6 public health authorities when they attempted to safeguard 

7 the public health. 

8 And there was a reason all of this occurred. 

9 The reason is that, as we're going to see here shortly, if 

10 the Tobacco Industry Research Committee and the individual 

11 tobacco companies actually did what they said they would do, 

12 they all would have gone broke, and they all would have been 

13 out of business. And it was a very good business. And over 

14 the course of five decades it remained a fabulous business, 

15 and unfortunately what happened was that a decision was made 

16 and the decision was: Lives or money. We all know what 

17 that decision was. 

18 Anyway, 1954, January 4, I'm going to plant 

19 this down at this end of the courtroom here, later on I'll 

20 put it up, but I don't want to block the judge's view right 

21 now, I'm going to leave it down there for now. 

22 While making those promises, and while making 

23 those statements that human health was paramount, that 

24 the public health authorities would be helped, the Frank 

25 Statement also said the following: 

26 "Medical research of recent years indicates 

27 many possible causes of lung cancer. There is no 

28 agreement among the authorities regarding what the 
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1 cause is. There is no proof that smoking cigarettes 

2 is one of these causes. Statistics showing or 

3 purporting to show a link to the disease could apply 

4 with equal force to any one of many, many aspects of 
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5 modern life. The strategy of these statistics is 

6 questioned by many scientists." 

7 And that's true. 

8 Dr. Doll is an epidemiologist, and Dr. Doll 

9 is probably the pre-eminent epidemiologist in the history 

10 of the world, and epidemiology is statistics, for large 

11 part. 

12 What Dr. Doll found when he started his study 

13 in London, they were looking into the cause lung cancer, 

14 and Dr. Doll believed the cause of lung cancer was tar on 

15 the roads. There hadn't been — I know this is hard for 

16 a lot of us to believe, but in the 1910s and 1920s, there 

17 weren't too many roads, and in the 1930s there weren't too 

18 many cars, but as there were more and more cars we needed 

19 more and more roads, and Dr. Doll, who was a pretty bright 

20 fellow, thought that the tar, the asphalt on the roads, was 

21 going to be a cause of lung cancer. 

22 A study started in London, people were 

23 hospitalized diagnosed with lung cancer, they sent teams 

24 of highly-qualified people through there to take histories, 

25 case histories. This kind of a study, where you go through 

26 the hospital, check out people, go into their background, 

27 find out if there are common threads to disease, I think 

28 is called a cohort study. I'm sorry, case control — 
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1 c-o-h-o-r-t, cohort study. 

2 And here's what they found out, and their 

3 bottom-line findings, they haven't changed over five 

4 decades: If you had lung cancer, you're almost definitely 

5 a smoker. Like a 90 percent shot, plus. If you weren't 

6 a smoker and you were diagnosed with lung cancer, the 

7 diagnosis was probably wrong. And these were pretty 

8 startling things, they had to do with statistics, and these 

9 statistics were attacked, not questioned here, but as we'll 

10 see as this goes along, those statistics were attacked for 

11 four decades. 

12 Now, in 1954, shortly after the Frank Statement 

13 came out, the Vice President of Phillip Morris, Incorporated 

14 gave a speech, and in preparation for the speech, which was 

15 in Chicago, he had written out what he wanted to say, and 

16 one of the things that was said in that speech was the 

17 following. This is Philip Morris now: 

18 "If we had any thought or knowledge that 

19 in any way we were selling a product harmful to 

20 consumers, we'd stop business." 

21 So, I'm in no position to say whether he meant 

22 it right now, but as of March 1954, that was the second in 

23 command at Philip Morris, that's what he had to say about 

24 it. That if their products hurt people, they'd just stop 

25 selling the product. 

26 1954 was right around the time when Mr. Reller 

27 in Minneapolis was about to have his first cigarette. He 

28 probably had his first cigarette I think it's 1954 or 1955, 
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1 he had one, and it was disgusting, it made him cough and 

2 gag and choke, and he didn't like it at all. And there's 

3 an interesting story behind how he had that cigarette, but 

4 we can see it on the video tape. 

5 A couple of years went by, maybe in 1956 or 

6 '-7, around there, when Mr. Reller was 16 or 17 years old, 

7 perhaps an entire year or more had gone by, he had his 

8 second cigarette, and the reason he had his second cigarette 

9 is because his friends, the kids he hung out with, smoked. 
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10 For those of you not old enough to remember, 

11 I'll tell you, and for those of you who are old enough 

12 to remember, I will remind you, in the late fifties and 

13 sixties more than 50 percent of American males smoked a 

14 lot. I don't mean two or three a day or four or five a day 

15 or six or seven a day, more than half of the male population 

16 of this country were heavy smokers. Smoking was part of 

17 our culture. Smoking was everywhere. Athletes smoked, and 

18 they advertised it. Entertainers smoked, and advertised it. 

19 Smoking was advertised all over television. 

20 And we're going to see that smoking — probably more than 

21 half the shows on any given night were sponsored by tobacco 

22 companies. Johnny Carson used to smoke on his show. Edward 

23 R. Murrow, Edward R. Murrow was a super newscaster, he was 

24 the superstar newscaster of his era, he was the most famous 

25 war correspondent of World War II, he was the superstar 

26 news anchor at CBS, Walter Cronkite and Dan Rather are his 

27 descendants today, he was a heavy smoker. He smoked on 

28 the air, he smoked on the news, he had another show and he 
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1 smoked; on the game shows they smoked, in the movies people 

2 smoked constantly, everywhere, and in courthouses just like 

3 this, lawyers, jurors, witnesses, judges would walk out in 

4 the hall, have a smoke, put out their butts in the ashtray 

5 right outside the door, and that was the case until — not 

6 that long ago, truly. 

7 There were no restrictions on smoking anywhere 

8 in this country. Presidents smoked. FDR was a major 

9 smoker. So was Eisenhower. And it was in this time that 

10 Mr. Reller, growing up as a kid, took up smoking. It was 

11 the thing to do. And you're going to hear from various 

12 witnesses in this trial smoking became a right of passage 

13 for young males, and then later on young females. It was 

14 part of growing up, it was a cool thing to do. 

15 When Mr. Reller started smoking cigarettes, 

16 he started with Pall Mall, and that was a cigarette that 

17 was manufactured by American Tobacco Company. He smoked 

18 Pall Malls, I think he started with one a day, and maybe 

19 worked up to a couple a day, and then later went up to five 

20 a day, and maybe the most, maybe the most he ever smoked 

21 Pall Malls was about a pack a day. He smoked those 

22 cigarettes for less than seven years. 

23 And I'm just going to jump ahead on another 

24 issue. Pall Malls aren't made by Philip Morris, and the 

25 Pall Malls he smoked, by themselves, could not have made 

26 him sick, there will be no dispute, and then later on he 

27 switched to Philip Morris brand cigarettes and stuck with 

28 them for his life. 
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1 So, right around 1955, '-6, '-7, when the 

2 Tobacco Industry Research Council is formed, and when the 

3 Frank Statement comes out, and when promises are made to 

4 the American population that your health is most important 

5 to us, that's right around the time that Mr. Reller started 

6 smoking, and he was about 16 years old when he started 

7 smoking. 

8 Now, let's switch back to the tobacco 

9 industry a bit, and I'm going to come back to Mr. Reller. 

10 Dr. Doll will testify that by 1957 to 1959 it 

11 had become established in the scientific community of the 

12 world and the medical community of the world that smoking 

13 caused lung cancer. 

14 THE COURT: Keep your voice up. 
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15 MR. PIUZE: And Dr. Doll will show you and talk 

16 to you about the fact that the U.S. Public Health Service 

17 in 1959 had come to that conclusion, the World Health 

18 Organization had come to that conclusion, and independent 

19 study groups throughout Europe, in Japan, and I believe 

20 at least one in South America had come to that conclusion. 

21 So that the best scientists and the best minds who had 

22 studied this issue were in agreement — not every single 

23 person, but there was an overwhelming consensus of the 

24 best minds in the medical and scientific field that had 

25 studied this problem — that smoking caused lung cancer. 

26 But, not according to the tobacco industry. 

27 The tobacco industry denied until November of 2000 that 

28 smoking caused lung cancer. Some members of the American 
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1 Tobacco industry have not yet, to this day, admitted that 

2 smoking causes lung cancer. 

3 Philip Morris, the defendant in this case, 

4 admitted in November of 2000 that smoking causes lung 

5 cancer. Philip Morris, the defendant in this case, admitted 

6 in November of 2000 that smoking is addicting. But the 

7 story, what this case is about, is why it took so long and 

8 why Philip Morris, and the other tobacco companies, didn't 

9 tell the truth earlier, and the answer is always going to 

10 come down to: Money. 

11 In 1964, the U.S. Surgeon General had a report, 

12 and the U.S. Surgeon General's report had been eagerly 

13 awaited, it was a long time coming. The Surgeon General 

14 is part of the public health apparatus of this country. 

15 That Public Health Department had already said, the U.S. 

16 Public Health Department had already said that it believed 

17 smoking caused lung cancer. 

18 The President of the United States asked the 

19 Surgeon General to make a report. This is five years later. 

20 The President of the United States asked the Surgeon General 

21 to put together a committee. This committee was made up 

22 in such a way that none of the people, none of the Richard 

23 Dolls, none of the Wynders, none of the Grahams, none of the 

24 people that had been working in this field could be part of 

25 it. 

26 The committee was made up of people that the 

27 industry had a veto over, and the committee was made up of 

28 people who the government had a veto over. In other words, 
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1 these were newcomers to the issue of tobacco and lung 

2 cancer. 

3 After a year and a half or two, in January 

4 of 1994 — 1964, sorry, the Surgeon General said: Smoking 

5 causes lung cancer now. And that was a pretty big deal. 

6 There were news reports on it, there were television 

7 specials on it. And there's a reason it was a big deal, 

8 because, as I've already said, one out of two American 

9 males, adult males, were heavy smokers, and a growing number 

10 of women, adult women, were heavy smokers, and lots and 

11 lots and lots of American kids were heavy smokers. 

12 So, when the Surgeon General came out and 

13 officially said in early '64 that smoking causes lung 

14 cancer, this was a big deal. 

15 I want to tell you what Mr. Reller's reaction 

16 was to that, and I want to tell you what Philip Morris's 

17 reaction was to that, and I want to say that we're looking 

18 at these two, Mr. Reller is a person, Philip Morris is a 

19 person in the eyes of the law. 
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20 Now, here's what Philip Morris said about it. 

21 This is a memo, an executive memo from George Weissman, who 

22 was an officer and director of the corporation, and this is 

23 the same man, by the way, Mr. Weissman, who in 1954 said: 

24 If our products harm people, we quit, we'll go out of 

25 business. 

26 So, he had a change of heart in the 

27 intervening ten years here, because he said, writing 

28 to the chairman of the board of Philip Morris: 
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1 "However, at some point, reflecting the 

2 same seriousness with which we met the report, 

3 we must in the near future provide some answers 

4 which will give smokers a psychological crutch 

5 and a self-rationale to keep smoking." 

6 And Mr. Reller was one of those smokers who 

7 took the psychological crutch and took the self-rationale 

8 to keep smoking. He wasn't the only one, and he wasn't 

9 the only one of a thousand or 10,000 or a million, and he 

10 wasn't even one of 10 million. Mr. Reller was one of tens 

11 of millions of Americans who took the psychological crutch 

12 that we're going to see that the tobacco industry gave them 

13 to keep them smoking cigarettes, despite, despite what 

14 they had promised to do in 1954, which was to take people's 

15 health as a basic responsibility paramount to every other 

16 consideration in our business. 

17 So, ten years after making that promise, faced 

18 with the Surgeon General telling them smoking causes lung 

19 cancer in men, the industry's reaction was, or at least 

20 Philip Morris's reaction was: We're going to have to give 

21 a psychological crutch and figure a way, a self-rationale, 

22 to keep our customers smoking. And Mr. Reller took it. 

23 In 1964 Mr. Reller was living in Florida. 

24 In 1964, shortly after the Surgeon General came out, he 

25 put down his Pall Malls and picked up a filtered cigarette. 

26 Mr. Reller was one of tens of millions of people in America 

27 who switched to filtered cigarettes, and the idea was that 

28 filters would trap whatever bad stuff there was in 
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1 cigarettes. The bad stuff is tar. 

2 So, Mr. Reller was aware of the Surgeon General 

3 report, he heard about it, he heard the Surgeon General 

4 say we think that smoking cigarettes can cause lung cancer, 

5 he heard the tobacco industry say, baloney, it's just 

6 statistics, it isn't proven, we don't think that's true, 

7 and he took that psychological crutch and he switched to 

8 Marlboros. 

9 Now, Marlboros are filtered cigarettes, I 

10 guess all of us have to know what Marlboros look like, 

11 and we have to know what filtered cigarettes look like. 

12 What you're going to hear during the course of this trial 

13 is that everyone in America who switched to filtered 

14 cigarettes wound up getting pretty much the same amount 

15 of bad stuff in their lungs as if they had never switched 

16 at all. And although they had no way of knowing this, 

17 Philip Morris knew. And although they had no way in the 

18 world of knowing that filtered cigarettes really weren't 

19 much an improvement at all, the tobacco industry knew it 

20 for sure. 

21 In 1959 — this is backing up here, 1959. 

22 This is a memo to a man named Wakeham. Wakeham is one of 

23 the chief scientists over at Philip Morris, you're going 

24 to hear his name many times, and in 1959 they had done their 
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25 own research and they had been following all of the outside 

26 research, and this memo says the following, which is of some 

27 importance here now: "Laboratory experiments show that tar 

28 and other compounds from cigarettes can give tumors to 
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1 mice." Cancerous tumors. 

2 Mice, their backs were shaved, and tar, 

3 extracted from cigarettes, was painted on their skin, 

4 on their backs, and cancerous tumors appeared. Health 

5 scientists said this is pretty damning stuff, this is pretty 

6 strong evidence that tobacco tar can cause lung cancer. 

7 And the reaction was: "Whether or not cigarette smoking 

8 is a cause of lung cancer is a matter of definition." 

9 So as early as 1959, the idea of what is 

10 really a cause starts showing up in some of these memos 

11 here, and I can tell you, fast forwarding, that up until 

12 1998, 1999, Philip Morris still hadn't determined, 50 years 

13 later, 40 years later, what was a cause of lung cancer. 

14 This was a theoretic issue that was discussed and discussed 

15 and discussed, because they never came up with a cause, 

16 and because they never came up with a cause they continued 

17 to tell their customers: We don't know if this stuff is 

18 bad for you. The scientific evidence is suspect. Don't 

19 listen to it. 

20 In 1961 in another Philip Morris document, 

21 there was a discussion about all of the different things 

22 in tobacco smoke that could cause cancer, and this list of 

23 cancerous substances that was in their tobacco was discussed 

24 by their scientists, put in memos, the scientists gave it 

25 to the bosses in New York, and nothing was done. 

26 Mr. Reller moved to [DELETED]. Mr. Reller 

27 has lived in [DELETED] since roughly, as I said, the 

28 mid-sixties onward. Mr. Reller ultimately switched from 
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1 Philip Morris Marlboro brand to Philip Morris Benson & 

2 Hedges brand. He smoked Benson & Hedges Menthol starting 

3 around 1972 and continuing until November of 2000. 

4 The evidence is going to be that from 1964 to 

5 2000, Mr. Reller smoked Philip Morris brands exclusively, 

6 either Marlboro or Benson & Hedges, and that Marlboro and 

7 Benson & Hedges alone caused his lung cancer. 

8 The amount of cigarettes he smoked over the 

9 years, Marlboro, varied from someplace a little over a pack 

10 to someplace a little over two packs at the end of Benson 

11 & Hedges. 

12 Mr. Reller was aware of warnings that were 

13 put on packs, the first warnings came out in 1966, the 

14 first warnings said: Caution, smoking may be hazardous 

15 to your health. And he knew that, he read that, and he 

16 also heard the tobacco industry say: No, we don't know 

17 that these things are hazardous to your health, there's 

18 no proof that these are hazardous to your health. This 

19 is just statistics; we're looking into it, we're looking 

20 into it, and don't worry, keep smoking. 

21 And Mr. Reller now, to his chagrin and 

22 embarrassment, regrets he chose to listen to Philip Morris 

23 and the tobacco industry, but he did, and there are reasons 

24 for that. 

25 As you'll see from his video-taped deposition, 

26 Mr. Reller was brought up maybe in a slightly different 

27 world than some of us live. His dad was a businessman, 

28 and his dad was mayor of the town he grew up in for a while; 
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1 Mr. Reller ran on the track team; Mr. Reller was brought up 

2 with sort of conservative political values, and has always 

3 considered himself to be a pretty conservative person. 

4 He will tell you in his video-taped deposition 

5 that he is in admiration of American business, he is in 

6 admiration of American corporate structure, and whereas 

7 some people, you know, they might like, I don't know, 

8 Tom Cruise or Michael Jordan or some popular figure, 

9 Mr. Reller's interests went more towards CEOs and big 

10 business people because that's what was important to him. 

11 He trusted American business, and he was a believer in 

12 American business. 

13 And Mr. Reller will tell you that when major 

14 American corporations, including Philip Morris, and big-time 

15 CEOs of major American corporations said we don't believe 

16 our product is harmful, and there's no proof our product 

17 is harmful, we don't believe our product is harmful, he 

18 believed them. 

19 And Mr. Reller will tell you that, just as a 

20 general proposition, and it's his right, he thinks there's 

21 too much government, he's one of these people that likes 

22 to see less government in life, and in a contest between 

23 big business and government, he typically will go with big 

24 business. And in what the tobacco industry came to call the 

25 controversy, where there were two sides, and one side was 

26 the tobacco industry, Mr. Reller believed them. As I say, 

27 to his chagrin, he believed them. 

28 In 1970 the tobacco industry was faced with 
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1 crutch, including those who needed self-rationalization: 

2 "We do not believe that cigarettes are hazardous. We don't 

3 accept them. I believe they have not been proven to be 

4 unsafe." 

5 So now this is the third Philip Morris top 


some potential rules and regulations that would make them 
do things on television. As you'll hear a little bit during 
the trial, in the sixties the federal government required 
that for every television ad on television, that there be 
some relatively small amount of counter-ads. Not like we 
see here in California for the last ten years, but some ads 
to warn about tobacco. And the tobacco industry as a group, 
and this is an important fact now, as a group, not for the 
first time, and not for the last time, got together and they 
agreed as a group that they were going to pull all of their 
advertising off of television. 

You will see a minimum of three different 
times during the course of the story that the entire tobacco 
industry as a group got together and did things in regard 
to advertising. And there's one exception to that. On one 
of these occasions Liggett & Myers was not a member of their 
committee, and Liggett & Myers went its own way. 

Here's what happened on television on January 
3rd, 1971. 1971 now, 17 years after the Frank Statement in 

which there was a promise made to protect your health, it's 
the most important thing, and 1971 is 17 years after the 
tobacco industry said they would always cooperate closely 
with those whose task it is to guard the public health. 

Shortly after advertising was voluntarily 
pulled from television, the boss of Philip Morris, Joseph 
Cullman, went on CBS Face The Nation on a Sunday morning, 

I believe, and as part of that interview he said, for 
everyone to hear, including those who needed a psychological 
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6 executive whose words I put up before you so far who have 

7 either said we're going to go out of business if our 

8 products are bad; or, we got to give our smokers a reason 

9 to keep smoking; or, to all Americans: They're not 

10 hazardous. Now, this is 17 years after the Frank Statement 

11 promises. 

12 Here's where Mr. Reller was at that time: 

13 An addict, Mr. Reller is an addict; Mr. Reller has been 

14 addicted to more than one thing. The evidence is going to 

15 show that Mr. Reller had a drinking problem, as early as 

16 the beginning of his college career a problem with alcohol 

17 manifested itself; Mr. Reller was married, Mr. Reller had 

18 kids, Mr. Reller was living in Florida, and Mr. Reller had 

19 a nice job and a nice life, but his drinking interfered with 

20 his job, and his drinking interfered with his family, and 

21 his drinking interfered with his life, and he knew all of 

22 these things to be true. And Mr. Reller had some heart to 

23 hearts with his wife, and she sort of laid down the law a 

24 little bit: You're going to have to stop this behavior. 

25 And he tried, and failed, and he tried, and didn't make it. 

26 At one point when Mr. Reller stopped drinking, 

27 he was going along with his life and going along with his 

28 life, and he had some kind of a — I'm going to call them 
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1 the jitters. Big time. Mr. Reller, the last time he had 

2 seen a doctor was when he had a draft physical as an 18 

3 year-old or a 17 year-old. And that was the draft. 

4 That's when they could make you go in the Army. 

5 And he was so healthy that he, just year after 

6 year, after five years, after ten years, after 15 years, 

7 never even saw a doctor. But on this one occasion when he 

8 had stopped drinking and was really, really, really jittery, 

9 he went to an emergency room, and the doctor gave him a 

10 prescription for Valium. And Mr. Reller started taking 

11 this Valium and the jitters went away. This was a long time 

12 ago. This was 30 years ago. He took the Valium and he felt 

13 better. 

14 Pretty soon Mr. Reller was taking Valium and 

15 he went back to drinking, and pretty soon Mr. Reller said 

16 to himself, one: I know I'm an alcoholic and I must do 

17 something about this; and, two: I'm messing around with 

18 these pills and I must do something about this. 

19 And he did. Mr. Reller joined A.A. here in 

20 Los Angeles in approximately 1971 or so, I may be off a 

21 year, and he joined some other organization that became 

22 Synanon at some point in regard to the Valium, and he 

23 kicked them both. 

24 And it's been over 30 years since Mr. Reller 

25 has had a drink, it's been over 30 years since Mr. Reller 

26 has had a pill of any kind that requires a prescription, 

27 and Mr. Reller acknowledges that he's an alcoholic, and 

28 Mr. Reller acknowledges that he has problems with substance 
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1 abuse, and Mr. Reller has shown that he can do something 

2 about it because he's been clean and sober for 30 years 

3 plus. 

4 At Alcoholics Anonymous he met a woman, who 

5 ultimately became his wife, and I showed you a picture of 

6 Madeleine Reller, and Mrs. Reller also was an alcoholic and 

7 also had problems with Valium, and she also kicked both of 

8 those habits, and she's also been clean and sober for over 

9 30 years. And this is serious business staying clean and 
10 sober. They both still attend A.A. meetings to this day. 
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11 more than 30 years later. It's a serious business. And 

12 you'll learn that Mr. Reller was a sponsor of other people 

13 in A.A., helped other people stop drinking, helped other 

14 people stop using drugs. 

15 And you won't hear this from Mr. Reller, but 

16 you'll hear it from others, that at these A.A. meetings 

17 sometimes the cigarette smoke was very, very, very thick, 

18 and although the people there were there to stop addictive 

19 behavior, it was kind of funny because they were engaging in 

20 addictive behavior as they were doing it, because cigarette 

21 smoke was a major feature at A.A. meetings. 

22 In 1969, Philip Morris had been conducting 

23 research for quite a while on the addictive nature of 

24 nicotine. And here's why this is important: People who 

25 are addicts, they see things slightly differently than those 

26 of us who aren't. People who are addicts engage in behavior 

27 which does require psychological crutches, which does 

28 require self-justifications, people who are addicts have 
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1 "I would be more cautious in using the 

2 pharmic-medical model. Do we really want to tout 

3 cigarette smoke as a drug? It is, of course, but 

4 there are dangerous FDA implications to having such 

5 conceptualization go beyond these walls." 

6 So 30 years ago, inside of Philip Morris, they 

7 flat out admitted they were selling a drug, and they flat 

8 out said we're going to keep our mouth shut about this, 

9 because if we don't, we may face some kind of regulation. 

10 Shortly after that, in 1972, this is Dr. Dunn 

11 again, and Dr. Dunn, again, is the addiction scientist, 

12 the nicotine scientist at Philip Morris, and this has to 

13 do with a conference that was held on a Caribbean island, 

14 St. Martins, he said the following: 

15 "The cigarette should be conceived not as 


to look themselves in the mirror and tell themselves why 
they're okay to continue doing what they're doing. 

Now, A.A. tells people it's not okay to be a 
drunk, and society tells people it's not okay to use too 
much Valium or coke or crack or whatever — Mr. Reller was 
never into anything like that, it was Valium — but society 
says there is no justification. 

But with this other addiction, the addiction 
to tobacco smoke and the nicotine in it, there are major 
voices in society that say: Yes, it's okay, it's really 
okay, and it's okay because everyone else does it, and 
there is no proof that this stuff is bad for you. 

So, I'm going to switch now to a little bit 
of evidence that you're going to hear and see on addiction. 
This is 1969. The people involved are Dunn and Wakeham. 

Dunn and Wakeham are both Philip Morris scientists. Wakeham 
is the top man, Dunn was primarily involved with nicotine 
issues. 

And in this confidential memo — first, I 
want to say the following. Until five or six years ago, 
virtually no one had seen these things. Juries hadn't seen 
it, the public hadn't seen it, I hadn't seen it, no one had 
seen it. And a lot of these documents are — or most of 
these documents that I'm going to be talking about here had 
been unearthed and uncovered within the last five or six 
years. 

So, in this confidential memo, from more 
than 30 years ago, these two scientists say the following: 
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16 a product but a package. The product is nicotine. 

17 The cigarette is but one of the package layers. 

18 There is the carton, which contains the package, 

19 which contains the cigarette, which contains the 

20 smoke. The smoke is the final package. The smoker 

21 must strip off all of these package layers to get 

22 that which he really seeks." 

23 And what he really seeks in the cigarette is 

24 nicotine. 

25 Now, although Philip Morris knew it was selling 

26 the drug nicotine, that was the product it was selling, 

27 that's what they said, and that's what it was, and that's 

28 the way it is, Philip Morris was selling nicotine, which 
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1 defense is: You chose to smoke, so don't blame us. 

2 And their own lawyers are telling them: 

3 Addiction is the most potent weapon a prosecuting attorney 

4 can have in a lung cancer cigarette case because addiction 

5 means that it isn't really free choice. And, of course, 

6 that's true. Addiction means that it isn't really free 

7 choice. 

8 I'm going to — I've got stuff here from the 

9 '70s and the '80s and some from the '90s, and I'm going to 

10 talk about it, but before I do, I want to come all the way 

11 over here to — your Honor, is it okay if I put this thing 

12 up here now, at least temporarily? 

13 THE COURT: Sure. 

14 MR. PIUZE: That's a bad angle, hmmm? 

15 That's November 2000. And ironically, this 

16 is — excuse me, this is October 2000. And ironically, 

17 it's a month before Mr. Reller got diagnosed with lung 

18 cancer. 

19 In October of 2000, Philip Morris posted on 

20 the Internet, on its website, the following: 


is a drug, and nicotine happens to be an addictive drug, 
but Philip Morris didn't want to admit that, and the other 
tobacco companies never admitted that, and there is lots of 
reasons why they didn't admit that, and one of them has to 
do with what we're doing here right now. 

This story, as I'm going back and forth about 
Mr. Reller the person, Philip Morris the person, involves 
some of the things that were discussed on voir dire a little 
bit, concepts in our society — they're not legal concepts, 
but in our society about personal responsibility, personal 
responsibility for the small person, personal responsibility 
for the big person. 

These people at the Tobacco Institute — and 
the Tobacco Institute is another industry group Philip 
Morris was a member of. Now, I've covered up a name here. 
The name is unimportant, but the name is the name of a law 
firm. It says: 

"Blank reminds us, I'm told, that the entire 
matter of addiction is the most potent weapon a 
prosecuting attorney can have in a lung cancer 
cigarette case. We cannot defend continued 
smoking as free choice if the person was addicted." 

Now, this memo is going on 23 years old here, 
and this memo is looking ahead, maybe it's looking ahead to 
the next month, maybe it's looking ahead 23 years to this 
day, but this memo was sort of a very bottom-line kind of 
thing in which the industry is setting forth its defense 
to the fact that its product is killing people. And the 
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"Cigarette smoking and disease in smokers, 
we agree with the overwhelming medical and 
scientific consensus that cigarette smoking causes 
lung cancer, heart disease, emphysema, and other 
serious disease in smokers. 

"Cigarette smoking and addiction: We agree 
with the overwhelming medical and scientific 
consensus that smoking is addictive." 

Mr. Goldstein, do you think I can change my 
mind and play that one tape on addiction? Is that doable? 
PARALEGAL GOLDSTEIN: The Congressional tape? 

MR. PIUZE: Addiction, yes. 1994. 

PARALEGAL GOLDSTEIN: Yeah, if I can get in here. 

MS. WILKINSON: Your Honor, maybe we could — 

THE COURT: How much longer are you going to be. 


8 Mr. Piuze? 
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MR. PIUZE: I'm sorry? 

THE COURT: How much longer are you going to be? 
It's not an order, I'm just curious. 

MR. PIUZE: I mean, I've got some real time, so 
do you want to take a break now? That's fine with me. 

THE COURT: Is this a good time? Yes or no. 

MR. PIUZE: Let me do two more things; okay? 

THE COURT: Sure. 

MS. WILKINSON: Your Honor? Can I just make sure 
that my objections have already been made and put on the 
record? 

THE COURT: Your objections are preserved and 
overruled. 

MS. WILKINSON: Thank you, your Honor. 

(Playing video tape:) 

"REP. WYDEN: Let me begin my questioning 
on the matter of whether or not nicotine is 
addictive. Let me ask you first, and I'd like 

to just go down the row, whether any of you 
believes that nicotine is not addictive. I heard 
virtually all of you touch on it. Just yes or no. 
Do you believe nicotine is not addictive? 

"MR. CAMPBELL: I believe nicotine is not 
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addictive, yes. 

"REP WYDEN: Mr. Johnston? 

"MR. JOHNSTON: Congressman, cigarettes and 
nicotine clearly do not meet the classic definitions 
of addiction. There is no intoxication. 

"REP WYDEN: We'll take that as a no. And 
again, time is short, if you can just — I think 
each of you believe that nicotine is not addictive. 

I would just like to have this for the record. 

"MR. TADDEO: I do not nicotine or our products 
is addictive. 

"MR. TISCH: I believe nicotine is not 
addictive. 

"MR. HORRIGAN: I believe that nicotine is 
not addictive. 

"MR. SANDEFUR: I believe that nicotine is 
not addictive. 

"MR. JOHNSTON: And I, too, believe that 
nicotine is not addictive." 
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(End of playing of video tape) 

MR. PIUZE: That was 1994. That was the U.S. 

Congress. Those were the CEOs of seven American tobacco 
companies. The first one was a man named Campbell, who was 
the CEO of Philip Morris USA, the defendant in this case. 

Can we make this work here now, please? 

I want to show one more thing and then 
we're going to take a break. Before I show it, though, I 
just — for the purposes of this opening statement, what 
I'm going to show in this case and the time line, the story 
that we're showing here, I just want to remind you. Ladies 
and Gentlemen of the Jury, of the timing here. 

In October of 2000, now more than 46 years 
after the Frank Statement came out, promising to accept 
an interest in people's health as a basic responsibility, 
paramount to every other consideration, 46 and a half years, 
almost 47 years after that, Philip Morris admitted that its 
cigarettes were addicting and admitted that its cigarettes 
caused lung cancer and killed. 

In 1994, Philip Morris's CEO and those other 
CEOs that you just saw were still denying that nicotine 
was addictive. So that's a six-year span. 

The last thing I'm going to show you before 
the break is some testimony that was given in the beginning 
of 1998, and this testimony is by a man named Geoffrey 
Bible. 

Geoffrey Bible was the CEO of Philip Morris, 
Philip Morris, the parent international group. He was the 
boss, the biggest of the biggest bosses. And one of the 
sub-companies under his control was Philip Morris USA, 

the domestic tobacco company. 

So 1998, in Minnesota, fittingly enough for 
Mr. Reller, Geoffrey Bible was asked under oath: 

"Do you know how many people have died 
as a result of smoking?" 

And his answer: "How many people died? 

"Question: Died. 

"Answer: I don't know if anybody has 

died. I just don't know, no." 

MS. WILKINSON: Your Honor, I'm going to have to 
object. We were not shown this before and I don't believe 
that's the complete transcript. 

THE COURT: Can I see you both at side bar? 

Hold on, folks, we'll finish in a minute. 

Meanwhile, bring that with you so I can see, 

please. 

(Proceedings held at side bar, outside 
the hearing of the jury, as follows:) 

THE COURT: Can I see the transcript? 

MR. PIUZE: Right here your Honor. 

THE COURT: I'm sorry. All right. One second. 

All right. The transcript reads as follows: 

"Question: Do you know how many have 

died as a result of smoking? 

"Answer: How many people have died? 

"Question: Died. 

"Answer: I don't know if anybody has 


http://legacy.library.ucsf.§du/ti^j<li)(l^la , 0ifiWpctfindustrydocuments. ucsf.edu/docs/grgl0001 




2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

5264 
1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

5265 
1 

2 

3 

4 

5 

6 


died. I just don't know, no. 

"Question: So if one person died from 

smoking, you would reassess your duties; is that 
correct? 

"Answer: I would reassess my duties. I 

would look at all of my duties, yes. 

"Question: Would you shut down the business 

if one person died? 

"Answer: Yes." 

All right. Your objection, Ms. Wilkinson? 

MS. WILKINSON: I haven't compared this to the actual 
transcript because it's not in the transcript. I believe 
there are missing answers here, that the last line had 
more words after the answer "yes." So it's not a complete 
transcript. But I can't tell because Mr. Piuze never showed 
it to me and I had no idea he was going to use it in the 
opening statement like this. I've never seen this version. 

MR. PIUZE: I didn't, I'm wrong, it slipped my mind, 

I swear, but this is a transcript that we gave her, she's 
known about it, she has it, we designated the pages we 
wanted to read out of the transcript, there's no more to 
this, to the best of my knowledge. 

Is there, Ms. Wilkinson? 

MS. WILKINSON: I don't know that it's actually the 
whole transcript. I didn't get the chance to compare it 
if it is. 

THE COURT: All right. This is the last time, that 


if you don't show something — this goes for both of you: 

If you don't show something to the other side. I'll pull it. 
It's draconian, but I want to not have to have side bars all 
the time. 


MR. PIUZE: Right. 

THE COURT: So I'm going to let this go, I'm going to 
take your representations, if you're giving them, Mr. Piuze, 
that this is indeed everything. 

MS. WILKINSON: Including down here, that that's the 
full answer? 

MR. PIUZE: Yeah. I recognize this because I've read 
it twice before. 

THE COURT: So there's nothing after the word "yes"? 

MR. PIUZE: Oh, there may be more questions and 
answers later on. 


THE COURT: Is there anything after the word "yes" 
in that answer? 

MR. PIUZE: To the best of my knowledge, no, there 
is nothing after the word "yes." 

MS. WILLIAMSON: Can we look during the break? 

THE COURT: No, we're not going to look during the 

break. We're going to finish this. If you believe it's 
wrong. I'll let you put it up in your opening statement 
and Mr. Piuze will look like a fool. So, I'm going to go 
with Mr. Piuze's representations that there's nothing after 
the word "yes." I'm warning both of you, you don't show 
something to the other side, I'm not going to be happy, 
and I will be draconian because I'm trying — 


MR. PIUZE: That's okay. 

THE COURT: I just want to make it clear: I'm trying 
to avoid side bars. 

MR. PIUZE: It was my oversight, I apologize, we have 
provided the transcript, there were no objections to the 
best of my knowledge. 
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7 


THE COURT: Okay. Thank you. 


8 

9 (Proceedings resumed in open court as follows:) 

10 

11 THE COURT: Sorry, folks. A little confusion. 

12 It's been cleared up. 

13 And just so you all understand, we won't be 

14 running and having little conferences over here at the 

15 side — that's known as side bar over there, by the way — 

16 on a routine basis. There just are times when it can't 

17 be avoided, so I apologize for any inconvenience. 

18 Ready to go? 

19 MR. PIUZE: Well, I don't know. Did you push that 

20 button a couple times? 

21 THE COURT: This was on your nickel at side bar, 

22 Mr. Piuze. 

23 MR. PIUZE: All right. Mr. Bible had given a 

24 deposition, and in the deposition Mr. Bible had testified 

25 that if one person died from smoking Philip Morris products, 

26 ever, this is 1998, if one person had ever died, he would 

27 shut down the business. At a trial in Minnesota, he was 

28 asked the question again: "Would you shut down the business 
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1 if one person died?" 

2 And he answered: "Yes." But then gave an 

3 explanation. And the explanation was: I said yes in my 

4 deposition, but maybe I won't shut down the business after 

5 all, because there are so many cigarettes out there already, 

6 and so many people have already smoked so many cigarettes, 

7 that it doesn't really matter if I shut down my business 

8 after all. 

9 And the point I wanted to make before the 

10 break is this: Between 1994 when those seven CEOs swore 

11 to the U.S. Congress that nicotine was not addictive, and 

12 the year 2000 when Philip Morris admitted that nicotine 

13 was addictive, there were no new discoveries, there was 

14 no new science, nothing changed. 

15 Between 1998 — you know, that's only five 

16 years ago. Between 1998 when the top boss at Philip Morris 

17 swore that he didn't know if even one person had ever died 

18 from smoking, and said if he found out that even one person 

19 had died from smoking he'd shut down the business, and that 

20 is what he said at his deposition, until two years later in 

21 2000, nothing changed, there was no new science, there were 

22 no new medical discoveries, nothing changed. 

23 Except for one thing. After 46 years of 

24 lying, and after 46 years of putting out false information, 

25 and after 46 years of putting out misinformation, and 

26 after 46 years of putting out disinformation, and after 

27 46 years of giving smokers a psychological crutch and a 

28 self-rationale to continue smoking, after 46 years of 
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1 all of that, Philip Morris admitted, finally, that it sold 

2 an addictive drug which killed people. But unfortunately, 

3 as I'll discuss when we come back from our break that's 

4 about to happen, this was too late for Mr. Reller, and 

5 too late for millions of other Californians. 

6 Thank you for your patience and cooperation 

7 so far. I appreciate it. 

8 THE COURT: Thank you. 

9 Ladies and Gentlemen of the Jury, you are 

10 admonished that it is your duty not to converse among 

11 yourselves or with anyone else on any subject connected 


http://legacy.library.ucsf.§du/ti^j<li)(l^la , 0ifiWpctfindustrydocuments. ucsf.edu/docs/grgl0001 



12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

5268 

1 

2 

3 

4 

5 

6 

7 

8 


with this trial or to form or express any opinion thereon 
until the cause is finally submitted to you. That's number 
one. 

Number two, I would appreciate it when you 
folks come back out in the audience if you could scrunch 
over that way a bit more, because we have standing room 
only here and I'd really like it if the other folks had 
a seat. It would be more comfortable for them. 

All right. Now, I promised a 15-minute break, 
so we'll be back here at 10:24 exactly. That is 10:24. 
That's your 15 minutes, folks. And I'm not kidding. 

(Recess taken) 
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(Proceedings commenced outside the 
presence of the jury, as follows:) 

THE COURTROOM ASSISTANT: Remain seated, come to 
order. Court is again in session. 

THE COURT: Back in the matter of Reller versus 
Philip Morris, BC261796. The record should reflect that all 
jurors and the alternates, I think, are present, all counsel 
previously stated are present, Ms. Lewis and — Dr. Lewis 
and Ms. Hasuike are also present. 

Mr. Piuze, when we broke, you were doing your 
opening statement. The clock is ticking. 

MR. PIUZE: Thank you. 

One of the witnesses I'm going to call is 
a Dr. Neil Benowitz. Dr. Benowitz is probably the number 
one nicotine addiction person in the world, and if he isn't 
number one, he's in this handful. He wrote the Surgeon 
General's report on addiction that came up in 1988, 

And I guess although I'm going to talk about 

Dr. Benowitz, I should take a couple of minutes right now 
just to tell you about some of the folks who have agreed 
to come in here and testify. 

Dr. David Burns is a professor down at UCSD 
med school. He's pulmonologist, he's probably going to 
be the first witness we have, that will be tomorrow. 

Dr. Burns was a member of the U.S. Public Health Service. 

He wrote one of the Surgeon General reports on tobacco. 

He's had something to do with every single subsequent 
Surgeon General report, either as an editor or reviewer 
or something ever since then. 

Dr. Benowitz is a professor at UC San Francisco 
med school, and he's got three separate professorships 
up there, including teaching addiction medicine to 
psychiatrists. He's a pharmacologist. 

Dr. Michael Cummings works at the Roswell 


http://legacy.library.ucsf.§du/ti^j<li)(l^la , 0ifiWpctfindustrydocuments. ucsf.edu/docs/grgl0001 



17 Park Cancer Institute in Buffalo, New York. He's a public 

18 health official. You're going to hear him talk, among other 

19 things, about smoking cessation, about industry documents, 

20 about cover-ups. 

21 Both Dr. Benowitz and Dr. Cummings will talk 

22 to some extent about how hard it is to stop smoking. But 

23 one of the things I can tell you now is, if I held a gun 

24 to someone's head and promised them that I would kill their 

25 entire family, kids, parents, everyone, if they did not stop 

26 smoking, 99.5, 99.8 percent would stop. People who are 

27 addicted can stop the addictive behavior. 

28 Mr. Reller is a perfect example. An alcoholic. 
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1 Although he's still an alcoholic, and will always be an 

2 alcoholic, he's sober, and has been for 30 years. And 

3 Mr. Reller, who had a substance abuse problem with Valium, 

4 has been clean for 30 plus years. And his wife fits into 

5 the same exact two categories. 

6 So, one of the pieces of evidence you're going 

7 to hear is almost everyone, 99.5, 99.8 percent of people, 

8 in the right circumstances will stop. 

9 You're also going to hear that something like 

10 three percent of heavy smokers succeed on each attempt, and 

11 you're also going to hear that it takes between five and 

12 seven attempts to stop smoking for heavy smokers before one 

13 is successful. And you're also going to hear that millions 

14 and millions and millions and tens of millions of people who 

15 have been heavy smokers have stopped. And lastly, you're 

16 going to hear that tens of millions of others who have been 

17 heavy smokers haven't stopped. 

18 Back to some of the people that are going 

19 to be called as witnesses here. Dr. Rick Pollay is in 

20 the Communications Department at the University of British 

21 Columbia. He is the most widely-published author on tobacco 

22 cigarette advertising there is. 

23 You may hear from Dr. Paul Slovic, an expert 

24 on the issue of risk perception. 

25 And another one of the witnesses that I will 

26 call is a Dr. William Farone. And Dr. Farone used to work 

27 for Philip Morris, he was one of their top scientists for an 

28 eight-year period, and I'm going to talk about him a little 
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1 more in the future. 

2 Every one of these people is considered to be 

3 a member of the public health community, I believe every 

4 one of the people I mentioned, possibly with the exception 

5 of Professor Slovic. 

6 Dr. Slovic sits on committees here in 

7 California funded by our Proposition 99. There will be 

8 evidence in the case that Proposition 99 was something we 

9 passed here in 1988, and we in California got the jump on 

10 the rest of the country. Proposition 99 was basically an 

11 anti-smoking initiative, it taxes cigarettes, an extra state 

12 tax, and a lot of that tax, a significant amount, goes to 

13 fund some of the anti-smoking commercials that we have here 

14 in this state, and have had for quite a while. We're way 

15 ahead of the rest of the country, the evidence will show. 

16 As a matter of fact, the evidence will show 

17 that California has the second lowest smoking rate in 

18 the United States after Utah, and Utah there are certain 

19 religious things that are involved there that may get the 

20 lowest. But excepting Utah, California has got the lowest 

21 smoking rate in the country. 
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22 All of these people that I just mentioned 

23 have sat on various committees of the State of California 

24 having to do with tobacco control and having to do with 

25 trying to get cigarette smoking out of our society here 

26 in California. 

27 THE COURT: Mr. Piuze, your voice is dropping a 

28 again. You're facing away from me and I can't hear 
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1 everything. 

2 MR. PIUZE: Sorry. Okay. 

3 Your Honor, are they the judges of the facts? 

4 THE COURT: They're the judges the facts, but 

5 I've got to make sure I'm doing my job as the basketball 

6 official here, on the basketball court or the legal court. 

7 I'm sorry. Go on, Mr. Piuze. 

8 MR. PIUZE: Okay. Dr. Benowitz and Dr. Cummings 

9 will each testify from their own perspective about smoking 

10 cessation and addiction and the difficulties in quitting, 

11 and I have already said that, for all practical purposes, 

12 it is not physically — it is not physically impossible to 

13 quit. It is not. But I have said, and the evidence will 

14 show, that it is extremely difficult for some people to 

15 quit. Even heavy smokers, one-and-a-half, two-pack-a-day 

16 smokers, some people can put it down pretty easily. But 

17 among heavy smokers, most can't, and most have a very, 

18 very tough time stopping smoking. 

19 And that's to be my transition now to talk 

20 about a couple of different areas that we're going to prove 

21 during this trial. 

22 In 1977, this particular memo was written 

23 between T.S. Osdene, and he was one of the boss research 

24 scientists at Philip Morris, and Dr. Seligman, who was his 

25 boss, and this memo discusses the Tobacco Industry Research 

26 Council, TIRC, that's the group that announced its existence 

27 in 1954, and we're going to — we meaning I — am going 

28 to talk a little bit more about them later, but this is 
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1 a critique from within Philip Morris of the industry 

2 group, and the part I'm interested in says: 

3 "One of the researchers said that opiates 

4 and nicotine may be similar in action. We accept 

5 the fact that nicotine is habituating." Habituating 

6 is a term that's used to mean addicting. "There is 

7 a relationship between nicotine and the opiates." 

8 So someplace around 25 years ago the industry 

9 group had a researcher that was comparing, in research, 

10 nicotine and opiates, and as you can see within Philip 

11 Morris they didn't like that a whole lot, and I've already 

12 told you the reason why: Because addiction means there 

13 is no free choice. 

14 The Tobacco Industry Research Council 

15 changed its name someplace along the line to CTR, Committee 

16 For Tobacco Research. You're going to hear about three 

17 organizations: this TIRC, its successor CTR, the Committee 

18 For Tobacco Research, and another one called TI, the Tobacco 

19 Institute. 

20 One of the issues in this case — and it's 

21 not the major issue, but it's a side issue, but one of the 

22 issues in this case deals with the TIRC and its successor 

23 the CTR and the organization called the Tobacco Institute 

24 spreading propaganda and half-truths and mistruths over 

25 the course of decades. There will be no argument that 

26 Philip Morris was a member of these organizations at all 
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27 times until they were abolished a couple of years ago. As 

28 a member, Philip Morris was acting with all of the other 
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1 tobacco company members of these groups. 

2 I've told you earlier that in the beginning 

3 of the formation of these industry groups, Liggett & Myers 

4 was the one and only company that wasn't part of the cartel. 

5 But Liggett & Myers joined, and Liggett & Myers remained 

6 part of this group up until about the mid-fifties — mid 

7 '90s, sorry, when it broke ranks with others again. So 

8 Liggett was the last one in, first one out. 

9 Anyway, with that as an introduction, we've 

10 uncovered a memo from May of 1972 written by two officials 

11 in the Tobacco Institute, and I want to say one more time 

12 now, and I won't say it again: The evidence is that Philip 

13 Morris was always a member of this organization when it 

14 existed. So was R.J. Reynolds and so were all of the other 

15 major tobacco companies, except sometimes Liggett & Myers 

16 wasn't. And this organization spoke for all of the tobacco 

17 companies, including Philip Morris. 

18 The memo is to a man named Kornegay, and 

19 Kornegay was the boss of the Tobacco Institute, and the 

20 memo was from Panzer, and Panzer was second in command of 

21 the Tobacco Institute, and if I was forced to choose one 

22 document out of all the documents to distill what this case 

23 is about, this is my choice. And if that's true, I guess 

24 it deserves an easel. 

25 1972, May. In 1972, in May, Mr. Reller was 

26 attending A.A., he was getting rid of his Valium use, his 

27 alcohol use, he had met his future wife, he was switching 

28 from Marlboro to Benson & Hedges cigarettes, he was aware of 
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1 warnings on cigarette packages, he was aware of the Surgeon 

2 General report, he was aware that the tobacco industry said: 

3 We don't agree, we think it's wrong, we don't think there's 

4 any proof there's anything wrong with our product, and we 

5 don't think it hurts you. We don't know. 

6 Anyway, that's when this memo was written. 

7 And here's — here is the important part: 

8 For nearly 20 years this industry has employed a 

9 single strategy to defend itself on three major fronts: 

10 Litigation — that's us — politics, and public opinion. 

11 It says: "While the strategy was brilliantly 

12 conceived and executed over the years, helping us 

13 to win important battles, it is only fair to say 

14 that it is not, nor was it intended to be, a vehicle 

15 for victory. On the contrary, it has always been a 

16 holding strategy, consisting of creating doubt about 

17 the health charge without actually denying it." 

18 And further on in that memo, I haven't blown 

19 it up, but you'll have the whole memo, it says: We are 

20 going to target our message of creating doubt about the 

21 health charge to two important groups: Tobacco state 

22 Congressmen and heavy smokers. And I'm interested not 

23 in the Congressmen, but in the smokers. 

24 It was their stated goal to look at Mr. Reller, 

25 and tens of millions of other Mr. Rellers in this country, 

26 and to create, purposefully create doubt about the charges 

27 that cigarettes were bad for you and caused disease without 

28 actually denying it. 
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1 And just so we can remember where this all 

2 came from, this came from a promise in 1954 that the tobacco 
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3 industry and all of the groups, all of the companies in it, 

4 including Philip Morris, accepted an interest in people's 

5 health as the basic responsibility, paramount to every other 

6 consideration in the business: 

7 "We always have and always will cooperate 

8 closely with those whose task it is to safeguard 

9 the public health. We believe the products we 

10 make are not injurious to health." 

11 Now, this memo looks back 20 years: "For 

12 nearly 20 years this has been our strategy." And there's 

13 your 20 years backwards right to there. 

14 So, Mr. Reller, when making decisions, which 

15 I'm going to discuss, about trying to quit smoking, which he 

16 did on at least six different occasions, looking back on it, 

17 he says: I didn't try nearly hard enough. I spent a lot of 

18 money trying, spent time trying, went to a lot of meetings 

19 trying, but says, you know what, I really didn't try hard 

20 enough, I wasn't giving it a good try. Because, looking 

21 back on it, I never really thought those cigarettes would 

22 hurt me. 

23 Anyway, Mr. Reller took that message, that 

24 message was targeted at heavy smokers, and he bit, and 

25 as the evidence will be in this case, he wasn't alone by 

26 a longshot. 

27 So that was the industry strategy as it defined 

28 it itself, and it wasn't — it wasn't a strategy that was 
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1 done on a clean slate of paper, it wasn't a strategy that 

2 was done where the industry figured, you know what, we 

3 really truly don't know, we really truly don't know that 

4 this stuff hurts you, because they really truly did know 

5 and Philip Morris really truly did know. And here's some 

6 proof of it. 

7 Remembering that accepting people's health as a 

8 basic responsibility, paramount to every other consideration 

9 was the guideline of the industry, the umbrella group and 

10 Philip Morris, here's what was really going on: In 1980, 

11 Dr. Seligman, who was the boss of Research and Development 

12 at Philip Morris, okay? Wrote to Dr. Spears, who was his 

13 counterpart at another major tobacco company, Lorillard, 

14 and among other things said: We want to avoid the following 

15 subjects: Attempting to relate human disease to smoking. 

16 And so now, 26 years after making that promise, 

17 Philip Morris's official position was that it was going 

18 to put its head in the sand and avoid trying to find a 

19 link between smoking and lung cancer. 

20 And was that document one of a kind? Here's 

21 a handwritten note that was uncovered, it's on the Philip 

22 Morris website right now, as are all of these Philip Morris 

23 documents I'm showing you, and it's from a Dr. Thomas 

24 Osdene, O-s-d-e-n-e, and Osdene was a big-cheese scientist 

25 at Philip Morris. 

26 Philip Morris and the other tobacco 

27 companies had entered into what you'll be told was called 

28 a gentleman's agreement, and the gentleman's agreement 
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1 was that no research having to do with biologic activity, 

2 biologic activity meaning cancer causing, no research having 

3 to do with biologic activity would be conducted in America 

4 on human beings by any of these companies. No research on 

5 biologic activity would be conducted on any — not just 

6 human beings, would be conducted at all by these companies. 

7 And the reason that no such research would be conducted in 
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8 America was because it might get subpoenaed and brought into 

9 court. 

10 And so a gentleman's agreement was reached so 

11 that all of this research to be conducted on cancer-causing 

12 agents in tobacco would be done overseas. Philip Morris 

13 chose a laboratory in Cologne, Germany called INBIFO, 

14 I-N-B-I-F-O, which is an acronym, and ultimately Philip 

15 Morris bought this lab, and here's what Dr. Osdene had 

16 to say about the research that was being done overseas: 

17 One: Ship all documents to Cologne by Tom. 

18 That's Tom Osdene; two, keep in Cologne; three: Okay to 

19 phone and telex. These will be destroyed; four: Please 

20 make available file (for documents) cabinet. Jim will put 

21 into shape end of August or beginning of September; five: 

22 We will monitor in person every two to three months; six: 

23 If important letters or documents have to be sent, please 

24 send them to home. I will act on them and destroy; seven: 

25 Advise Rylander when writing re: INBIFO; last: Can," and 

26 it lists three initials, one of which is Thomas S. Osdene, 

27 the second is Rylandeer, and right now I forget who UH is, 

28 "meet in July in Cologne to discuss." 
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1 His initials are on the document. You're not 

2 going to hear from Dr. Osdene. His handwriting will be 

3 identified by Dr. Farone. Dr. Farone, as I told you, will 

4 testify in this trial. Dr. Farone was the Associate or 

5 Assistant Director of Research at Philip Morris for seven 

6 of the eight years he was there, and Dr. Farone is going 

7 to tell you some very interesting things about what he found 

8 out, knew, learned, and did at Philip Morris while he was 

9 there. 

10 But before I talk about what the evidence will 

11 show as far as Dr. Farone is concerned, that wasn't the only 

12 stuff that was getting deep-sixed. A year earlier, this 

13 is another Philip Morris document, Dunn, Dr. Dunn, who had 

14 to do with nicotine and addiction research at Philip Morris, 

15 Dr. Osdene is the one I just mentioned, and so here's a 

16 memo, and I can't tell who is sending it to who from this 

17 copy, this has to do with a woman named Carolyn Levy who 

18 was a Ph.D. and she was doing some work on addiction: 

19 "I have given Carolyn approval to proceed 

20 with this study. If she is able to demonstrate, 

21 as she anticipates, no withdrawal effects of 

22 nicotine, we will want to pursue this avenue 

23 with some vigor. If, however, the results 

24 with nicotine are similar to those gotten with 

25 morphine and caffeine, we will want to bury it. 

26 Accordingly, there are only two copies of this 

27 memo, the one attached and the original." 

28 So, to summarize this little part of my opening 
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1 statement, research wasn't done here in America for fear it 

2 might wind up in court, research was done overseas, research 

3 that went the wrong way was destroyed, studies that went 

4 the wrong way would get buried, and that's how business 

5 was conducted at Philip Morris throughout the 1970s. 

6 Dr. Farone is a chemist. Dr. Farone worked 

7 at Unilever before going to Philip Morris, and Unilever is 

8 a — it's a gigantic international company that deals with 

9 consumer goods — soaps, toothpaste, all kinds of stuff. 

10 Over at Lever Brothers he'll tell you, Unilever, before 

11 they could do anything, market anything that a consumer put 

12 on his or her skin, or inhaled or swallowed, all kinds of 
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13 testing had to be done, and so some of the stuff he — not 

14 him personally, but some of the stuff that the company would 

15 do under his direction would be like to swab shampoo in the 

16 eyes of rabbits, which doesn't sound very nice, but that's 

17 how they tested these things to make sure it didn't hurt 

18 people, and with that background he was recruited by Philip 

19 Morris and went to Philip Morris in 1976. 

20 In 1976, he went to work for Philip Morris then 

21 in Richmond, the next year he became the Assistant Director 

22 of Research, I think is the title — Applied Research, the 

23 Director of Applied Research was his title. You'll hear 

24 that the Philip Morris scientific and research community was 

25 divided into five groups, which were called directorates, 

26 and he was the boss of one of the directorates, and he'll 

27 tell you, as you'll hear from other people, that Philip 

28 Morris had an absolute first-class, maybe world-class 
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1 A Cambridge cigarette that Philip Morris had, 

2 had no tar. Zero tar. It couldn't even be measured it was 

3 so low. And when it was marketed it was variously marketed 

4 as having between I think one-tenth of a milligram of tar 

5 or one-half of a milligram of tar, but we're talking about 

6 something, a reduction in the area of a hundred fold or 

7 more the way it was measured on the machines, the Marlboros 

8 had. And seeing that the tar was the bad stuff, this was 

9 theoretically pretty exciting. 

10 You're going to hear about the Cambridge 

11 cigarette and some of its successors that have been 

12 attempted over the years, and you're going to hear about 

13 them in conjunction with the fact that Marlboro is what 

14 keeps the company afloat. Marlboro was the 17 milligrams 

15 of tar as the absolute centerpiece of the corporation here 

16 and abroad. 

17 Dr. Farone will also testify a little bit about 


laboratory and science setup down there in the Richmond, 
Virginia area. This was state of the art, the best stuff 
there was, really, really highly-qualified, very well 
educated scientists working in there. 

Dr. Farone's stated task that he was hired for 
was twofold: One, to try to help Philip Morris make a safer 
cigarette, and two, to help Philip Morris try to get out of 
the cigarette business, which it believed would end. 

In 1976 when Dr. Farone went to work for Philip 
Morris, one of the first things that he heard was: We got 
some problems here because we make an addictive product 
which kills people. 

So, he's going to testify to that, and that's 
important because on the outside of that building Philip 
Morris, along with all of the other industry members, said 
the things that I've already shown here to some extent, that 
was 1976, 22 years later Chief Executive Officer Bible was 
swearing under oath he didn't know if one person had ever 
died from tobacco, 22 years earlier inside of that research 
building there was no such comment. 

Now, during his time at Philip Morris, 

Dr. Farone worked on various projects. One had to do with 
a cigarette called Cambridge. You're going to hear during 
the course of this trial a lot of talk about tar. Tar. 

Maybe a Marlboro — I'm not even sure right now, but maybe 
a Marlboro nowadays has something like 17 milligrams of tar, 
and maybe some low-tar cigarettes nowadays have something 
like seven milligrams of tar. 
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18 some scientists that worked there who were doing nicotine 

19 research projects with rats, and two of these scientists, 

20 one of them is named Mele, another scientist doing research 

21 is named Uydess, and I mention their names right now because 

22 we're going to read parts of their depositions that they 

23 gave in other cases, other places, other times, and I'm 

24 alerting you in advance to the significance of their 

25 testimony in this trial. 

26 Well, there was real research being done down 

27 in the Richmond area on how addictive nicotine was to rats, 

28 and when it came time to think about publishing the results, 
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1 the company pulled the plug on all the research and made 

2 it go away, and it all disappeared. 

3 Dr. Uydess was working on a method to take 

4 out some of the bad stuff, really some of the worst stuff 

5 in tobacco called nitrosamines, and his research sort of 

6 ended in the same way. 

7 But I don't want to talk about that a lot now. 

8 You should be aware, when Dr. Farone testifies, he is the 

9 Philip Morris insider, he's going to say that he tried real 

10 hard to make a safer cigarette, there were fabulous people 

11 working with him, there were fabulous physical facilities 

12 in which to do it, and there was an absolute 100 percent 

13 knowledge of everyone down there that they were making an 

14 addictive and deadly product. 

15 But it never went beyond the walls of the 

16 research building, because once you stepped out outside of 

17 the walls of the research building it was either flat-out 

18 lies or misinformation or disinformation or creating doubt 

19 about the health charge without actually denying it. And 

20 that was true on behalf of all of the companies. 

21 Now, I'm going to talk about Mr. Reller 

22 again. Mr. Reller's wife will testify, and in many ways 

23 she's a really good contrast to him. He's conservative, 

24 she's liberal; he's a businessman, she's sorts of an 

25 environmentalist; he's practical, she's a little more, my 

26 term, touchy-feely. She was definitely against smoking, and 

27 she was against smoking while she smoked a pack and a half 

28 to two packs a day herself. She is very aware of bad stuff. 
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1 Doesn't like the Los Angeles air, is leery of the water, 

2 thinks that we all, all of us, take all kinds of bad stuff 

3 into our bodies all the time, and she wanted to stop smoking 

4 and she got her husband to go to many stop smoking places. 

5 One was the Seventh-Day Adventist Church, and Mr. Reller 

6 went there for about a week or so, he stopped smoking for 

7 five days, he resumed. 

8 Another was a place called Smoke-Enders, and 

9 he went there with his wife, and I think he went there for 

10 about a week or so, and he didn't stop smoking; the two 

11 of them tried hypnosis, she more times than him; the two 

12 of them tried acupuncture; the two of them had a personal 

13 anti-smoking coach to use psychological moves on them to get 

14 them to stop smoking. I believe he tried six times to quit 

15 smoking. I've already told you he regrets that he didn't 

16 try harder, and doesn't think he tried enough. Mrs. Reller 

17 also didn't stop smoking. 

18 In 1984 — most of these attempts were going 

19 on in the eighties, and in 1984 the Tobacco Institute put 

20 a presentation before the U.S. Congress, and the Tobacco 

21 Institute, I'll just say one last time in my opening 

22 statement, that was one of the umbrella organizations for 
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all of the tobacco companies now, including Philip Morris, 
and here's what it had to say to the Congress, in writing. 

This is from Kornegay, and this is Kornegay, 
the boss of the Tobacco Institute. And this is a pretty 
thick document, I pulled out about five pages to blow up 
and highlight a little bit. The title of this is: "The 

Cigarette Controversy: Why More Research Was Needed." 

The controversy was between all of medical 
science and all scientists in the world having to do with 
tobacco, on the one hand, and an extremely small group of 
tobacco industry retainers, there were scientists who the 
tobacco industry sponsored, and there were scientists within 
the walls of the tobacco industry. 

And the evidence in this case is there wasn't 
a controversy, there was no controversy the whole time — 
everyone knew — and in the scientific field, including 
the scientists at Philip Morris, as I've already said 
I'll prove that smoking causes lung cancer and other bad 
diseases, but for the outside world, once you got beyond 
the bricks of the building, it became a controversy. 

So, this presentation starts off by saying 
that: There's been a worldwide campaign waged against 

cigarette smoking. There were proposals before Congress. 
Such proposals are based on the premise that there is 
sufficient data to prove that cigarette smoking causes or 
is a main cause of a number of diseases. Those who claim 
that this is true often categorically say that smoking 
causes a large number of deaths yearly and cite as authority 
various reports of the Surgeon General. 

We presented testimony from 39 scientists. 

Each of them is a recognized scientist. Each of them has 
eminence. It says: 

"The evidence presented by these men and 
women is summarized in the following pages. The 

scientists and their professional affiliations 
are listed. We publish this summary in the belief 
that the controversy about smoking must be resolved 
by scientific research in the belief that informed 
discussion of the controversy is in the public 
interest." 

And here's the controversy: "There is a 
cigarette controversy. The causal theory — that 
cigarette smoking causes or is the cause of various 
diseases with which it is reported to be related 
statistically — is just a theory." 

This is 1984 now. 


13 I just want to point to the 1972 industry 

14 strategy of creating doubt about the health charge. So 12 

15 years later to the Congress they say there were basic flaws 

16 in the methods of the major epidemiological studies that 

17 cast doubts on the accuracy of the link between smoking and 

18 disease. 


19 Epidemiological surveys, these are the kind 

20 that Sir Richard Doll did and the kind that were done here 


21 by the American Cancer Institute here in the United States, 

22 and what the tobacco industry said was: "These studies 

23 can be biased and it casts doubt on their conclusions." 


24 On the issue of lung cancer, it points out 

25 that: "Smoking is neither a sufficient nor necessary cause 

26 of lung cancer." And let me explain what that means. 

27 "Sufficient" means if you get — if you smoke. 
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you're going to get lung cancer, and the tobacco industry 

points out that people who smoke don't necessarily get lung 
cancer. And even the heaviest smokers don't necessarily get 
lung cancer. And as a matter of fact, the evidence in this 
trial is going to be, of the heaviest smokers, two packs a 
day or more, if you smoke for 20 years or more, 85 percent, 
in round numbers, do not get lung cancer. 15 percent do 
get lung cancer, in round numbers. 

So the tobacco industry's pointing out: If 
not everyone gets it, how do we know tobacco causes it? 
"Sufficient nor necessary cause of lung cancer." 

Necessary. You can get lung cancer without 
smoking. The evidence you're going to hear in this 
courtroom from the best scientists there are in the field 
is that 90 plus percent of lung cancer in this country is 
caused by smoking cigarettes. But not all of it. And there 
are other causes of lung cancer. Radon gas is a cause of 
lung cancer, diesel exhaust is a cause of lung cancer, 
asbestos is a cause of lung cancer, and there are a couple 
of others. And so this document is pointing out: You can 
get it without smoking. 

"The vast majority of even heavy smokers 
do not get lung cancer, while among those who 
do contract the disease, more than 10 percent 
are nonsmokers." 

So the bottom line here is: There are problems 
that cast doubt on the validity of the claim that cigarette 
smoking causes lung cancer. And a conclusion in 1984: 

"It is not scientifically possible to 

state that cigarette smoking causes lung cancer. 

The scientific witnesses agree that far more 
research is needed to find the cause or causes 
of lung cancer and the mechanism of the disease." 

And so, the industry strategy of creating 
doubt, and casting doubt, not only for heavy smokers, 
but for tobacco-state Congressmen, was going on in 1984. 

Mr. Reller, to his embarrassment, and regret, 
bought it. He doubted the link between cigarette smoking 
and lung cancer. He didn't believe it. And Mr. Reller 
was pretty much healthy as a horse. The evidence in this 
case is going to be that between the time he took his 
draft-induction physical as an 18 year-old in Minnesota 
and the time he went to the hospital when he was diagnosed 
with lung cancer in November of 2000, he had seen a doctor 
one time over the course of something like 40 years. 

He was a fairly good athlete, no big deal, but 
he was out, active, did stuff, and saw a chiropractor once 
in a while for that, for muscle problems, aches and pains, 
but he went for that entire period of time not sick. Not 
sick. 

And Mr. Reller bought it. He doubted always 
that smoking caused lung cancer, he believed big industry 
over the government, he thought that there was no proof 
about any of this, and, of course, the reason why he thought 
this way wasn't just his upbringing and his philosophy, it 
was the fact that he was an addict. 

Mr. Reller could have stopped smoking, 

Mr. Reller has stopped smoking. But unlike the issue of 
alcohol, where he knew it was bad for him and he decided 
I'm going to A.A. and get some help, and unlike Valium 
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4 where he knew it was bad for him and he decided I'm going 

5 over here to get some substance abuse help, and went clean 

6 and sober for 30 plus years now, he did not know that 

7 smoking cigarettes was going to hurt him, and it sounds 

8 pretty dumb, but they created doubt in his mind over the 

9 course of his entire adult life. 

10 So anyway, in 1954 when the Frank Statement 

11 came out, right around then, within a year he had his first 

12 cigarette. And 46 years later, when Philip Morris admitted, 

13 now, that smoking caused lung cancer, within a month of that 

14 time he had his last cigarette. And in the intervening 46 

15 years, his life and his smoking life overlaps this story 

16 perfectly, because he started almost exactly the time when 

17 these promises were made, and he ended ironically within a 

18 month of the time, a month of the time when Philip Morris 

19 came clean. 

20 During the interval here's what happened: 

21 The tobacco industry made more money than you could imagine, 

22 and well over a million people in this state died of 

23 tobacco-related illness. 

24 Now I'm going to talk about Mr. Reller, 

25 I'm going to sit down, and thank you for your attention. 

26 Around November 14, 2000, Mr. Reller was 

27 feeling bad. He went to see his mother-in-law's 

28 doctor. This is second time he's been to a doctor since 
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1 got real world-class research equipment and other facilities 

2 over there, their equipment was much more sophisticated 

3 than over at Daniel Freeman Hospital and their ability to do 

4 things with these pathology slides and dye them and stain 

5 them and stuff like that was way more sophisticated, and 

6 the doctors over at USC said: This is adenocarcinoma, this 

7 isn't mesothelioma. 

8 Going into the hospital on the 14th of November 


approximately 1956, roughly, '57, and the mother-in-law's 
doctor thinks it's heart problems. He's sent home with some 
instructions, but is still sick. 

His wife takes him to Daniel Freeman Marina 
Hospital, where he's admitted. The doctors there originally 
are looking at him for heart problems, congestive heart 
failure, like that. Ultimately some pathology — a biopsy 
is done into his lung to get some tissue out of there. The 
slides are read out two different ways: One, mesothelioma. 
Now, mesothelioma is a disease which, for our purposes here, 
can only be caused by asbestos. Only. Nothing else. And 
alternatively, the biopsy slides are read: adenocarcinoma, 
which is a type of lung cancer, and as soon as it's lung 
cancer, that puts it in a 90 plus percent probability that 
it's caused by smoking. 

He was at Daniel Freeman Hospital for two 
weeks. He was really sick. He had tubes shoved down 
his throat, and at some point either there or when he was 
transferred to County Hospital Downtown, more tubes are 
shoved down his throat and he's on oxygen. I mean, he was 
sick as a dog, and the evidence is going to show he was 
told: You're going to die, and you're going to die soon, 

so, get used to it. 

The ultimate last diagnosis over at Daniel 
Freeman Hospital was that they favored that it was 
adenocarcinoma, not mesothelioma. 

Over at County USC, County USC is the teaching 
hospital for the University of Southern California, it's 
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9 and then being transferred after two weeks, he got out of 

10 County USC roughly one month after he'd been admitted, 

11 in other words, two weeks in this hospital, two weeks in 

12 another hospital, two weeks in this hospital. And he was 

13 treated down there by an oncology fellow — oncology is the 

14 treatment of cancer — he was being treated by an oncology 

15 fellow — a fellow is someone who is doing like extra 

16 post-graduate doctoral work in a certain subject, 

17 in this case cancer treatment — Dr. Nancy Rubin. The 

18 doctors who were treating him over at Daniel Freeman were 

19 a doctor named Lai, L-a-i, and a doctor named Allard, 

20 A-l-l-a-r-d. 

21 Dr. Rubin said you got adenocarcinoma and 

22 this isn't from asbestos. You smoke cigarettes? That's 

23 what it's from. 

24 He continued as an outpatient at County USC 

25 getting chemotherapy, and we've all heard the term, you'll 

26 hear a little bit more about it, it's got some bad side 

27 effects, it isn't too pleasant, and what chemotherapy does 

28 is kills the cancer cells, but in killing the cancer cells 
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1 it kills a lot of other stuff, too. It has lots of bad 

2 side effects. 

3 Mr. Reller continued to get treatment, 

4 chemotherapy treatment, as an outpatient through the spring 

5 of 2001, and then he switched I believe — I forget exactly 

6 why he switched, he switched to a private doctor named 

7 Qasabian, Q-a-s-a-b-i-a-n, who is an oncologist. 

8 Dr. Qasabian makes no bones about it: No 

9 way this is mesothelioma, this is absolutely, unequivocally 

10 adenocarcinoma. And Dr. Qasabian has been his treating 

11 doctor ever since. 

12 He went through a long course of chemotherapy. 

13 He has outlived, by a significant amount, his average 

14 projected life expectancy from the time he got diagnosed. 

15 Lung cancer is a fatal disease. And he's got a fatal 

16 disease. 

17 Mr. Reller finished with his chemo, 

18 Mr. Reller returned to his life, Mr. Reller returned to 

19 work, Mr. Reller returned to life as best he could, and 

20 is tackling life as best he can this morning. 

21 Sometime last year, late last year, he started 

22 having some pretty bad physical problems that are secondary 

23 effects of the treatment, and also partially I think 

24 secondary effects of the lung cancer itself. He has had 

25 blood clotting problems, and as a result of the problems 

26 and the treatment he winds up having blood clots that go 

27 shooting through his system, and these are potentially fatal 

28 because if one gets caught up here near the heart, (clap), 
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1 it can be over just like that. 

2 So, this past spring he's been hospitalized 

3 twice, each time for in the vicinity of, I don't know, a 

4 week or ten days each for these problems, and you'll hear 

5 from Dr. Qasabian when he testifies that he can die at 

6 any time. Just literally right now, tomorrow, any time. 

7 After the last bad bout with secondary effects, 

8 Dr. Qasabian sent him to a radiologist whose name I believe 

9 is Hakimian, H-a-k-i-m-i-a-n, I think, who has been doing 

10 some very specialized X-ray/radiologic therapy on him daily, 

11 like yesterday afternoon, this afternoon, tomorrow, and 

12 it really knocks him for a loop. 

13 Mr. Reller has been on oxygen at home and 
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14 sometimes has had to have oxygen at night throughout the 

15 night, or at least part of the night, for at least the last 

16 several weeks and maybe even longer. He's a good soldier 

17 and he's still going to work and trying to feed himself. 

18 Because there was a diagnosis in this case at 

19 one time of mesothelioma, that's a red flag, mesothelioma, 

20 for asbestos, and so we — and not just we me, but we 

21 and this lawsuit, have looked into Mr. Reller's asbestos 

22 exposure to see if asbestos could have had something to do 

23 with his disease. And the evidence is going to show the 

24 following, that around 1982 or '-3, in that area, roughly, 

25 he moved his business, which was called Far West Ventures, 

26 Far West Financial, into an office building on Wilshire 

27 Boulevard, 8447 Wilshire Boulevard. 8447 is in eastern 

28 Beverly Hills, real close to La Cienega, and it's a 
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1 relatively small office building, I think it's got six 

2 or seven stories, and he stayed there between 1982, '-3, 

3 when he moved, in that area, up until around 1992 or so. 

4 During the time he was in that building there 

5 were signs up in the building having to do with asbestos, 

6 that is, asbestos in the building, and during the time he 

7 was in that building there was renovation that occurred 

8 in the building, generally, and also in his office suite, 

9 because his business was a growing business and it expanded, 

10 and on at least several occasions they broke out walls and 

11 made bigger office space for his business. I think at that 

12 time the business might have been, what, 40 people working 

13 there. 

14 He moved out of the building — I'm sorry. 

15 He went to the building manager, and his wife had something 

16 to do with this because his wife doesn't want any kind of 

17 pollutants or bad stuff around, went to the building manager 

18 and said: What's up with this? And the building manager 

19 said: No sweat, no problem, we're required to give this 

20 warning, but everything is just hunky-dory and everyone 

21 else in the building doesn't mind and you shouldn't. And 

22 he didn't. 

23 He moved out of the building around '92, 

24 he was gone for several years, and then he returned to a 

25 smaller set of offices at 8447 Wilshire Boulevard, and he 

26 was there for a couple of years. During this time there 

27 was actual asbestos abatement going on in the building, and 

28 there were signs posted again, and he, like all of the other 
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1 tenants in the building, were assured: We're taking care 

2 of this, and you've been taken care of, no problem, no harm. 

3 No harm. 

4 So, we know that he was in an office building 

5 where there was some asbestos, and we know he was in an 

6 office building where there was abatement going on, and 

7 we know he was in an office building earlier where there 

8 was construction going on, renovation of his own suite. 

9 Dr. Allard from Daniel Freeman Marina Hospital, 

10 he had originally, as a result of the pathology slides, 

11 diagnosed mesothelioma, maybe, and adenocarcinoma, maybe. 

12 Dr. Allard has seen the slides, or has been informed of 

13 the results of the slides that were worked out from County 

14 USC, has given a deposition in this case, as have dozens 

15 and dozens and dozens of people, and because they've given 

16 depositions in this case that's one of the reasons I can 

17 sit here and tell you what I think you're going to hear. 

18 Dr. Allard says it's adenocarcinoma. If 
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19 he said otherwise once, or maybe this or that, he stands 

20 corrected. The equipment and stuff they've got down at 

21 USC is far more sophisticated and lets them do a far better 

22 job, and it ain't mesothelioma, it's adenocarcinoma. 

23 Dr. Qasabian I've already told you, will testify that it 

24 was adenocarcinoma. 

25 And I want to talk about two other people 

26 briefly and about Mr. Reller again, and then I'm done. 

27 THE COURT: Mr. Piuze, it is now 11:30. How long 

28 are you going to be? 
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1 MR. PIUZE: I believe I can get this done in less 

2 than 15 minutes. 

3 THE COURT: Mr. McCoy, the choice is yours: Can 

4 you hang in for 15 minutes? 

5 THE REPORTER: Yes, your Honor. 

6 THE COURT: Mr. Piuze, you have a sale for 15 

7 minutes. And I'll make sure your lunchtime is extended 

8 for the full 45 interests on the other end. 

9 Mr. Piuze. 

10 MR. PIUZE: Was this time keeping on the clock? 

11 THE COURT: Yes. It's your nickel. 

12 MR. PIUZE: I again thank you for your patience. 

13 I'm sorry I'm keeping you from your lunch. 

14 Dr. Burns, I've already mentioned, is going to 

15 be one of the witnesses in this case, and I've already told 

16 you that he's a professor down at UC San Diego. He wrote 

17 one of the Surgeon General reports, and has been involved 

18 in all the other things, he's a public health official; he's 

19 also a practicing treating doctor, he's a pulmonologist, 

20 he's a chest doctor, and he's going to tell you this is 

21 adenocarcinoma caused by smoking. It's not mesothelioma, 

22 it's got nothing to do with asbestos. 

23 The reason is, when you get sick — asbestos 

24 can do more than cause mesothelioma, and even if we get 

25 rid of mesothelioma, which I think everyone in this case — 

26 to my knowledge, no one in this case is going to say 

27 it's mesothelioma, but even when you get rid of that, 

28 adenocarcinoma is going to be caused by smoking, like 
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1 ninety plus percent of the time, but diesel, radon, 

2 asbestos, there are exceptions. 

3 Dr. Burns is going to tell you this wasn't 

4 caused by asbestos. Getting asbestos-related diseases has 

5 a long, long latency period, latency meaning you have to 

6 be exposed to it over a long, long period of time and in 

7 certain amounts before it hurts you. 

8 Just like smoking cigarettes, by the way. 

9 You smoke two cigarettes a day, you can do it for six 

10 lifetimes; four cigarettes a day, three lifetimes. It's 

11 not going to hurt you. Small amounts of asbestos, same 

12 thing, it's not going to cause lung cancer. 

13 So anyway. Dr. Burns, this is his area, he's 

14 going to say this is adenocarcinoma caused by smoking. 

15 And there's one other person, a doctor 

16 named Sam Hammar, H-a-m-m-a-r. Dr. Hammar is one of the 

17 pre-eminent pulmonary pathologists — pulmonary, chest — 

18 so he's one of the pre-eminent chest pathologists in the 

19 world, and he is located up in Bremerton, Washington. 

20 I asked him to take a look at the slides, 

21 because these slides have been in dispute, and he's a 

22 world-class guy when it comes to looking at slides and 

23 tissue that comes out of people's lungs, and he says 
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24 that this is something called — this is a mouthful now: 

25 Pseudomesotheliomatous adenocarcinoma. And there's not 

26 going to be a test after lunch, so you don't have to 

27 remember that, but it's a sub-branch of adenocarcinoma. 

28 And this guy is the best of the best when it 
5298 

1 comes to looking at these slides, and he's going to say, 

2 tell you, that this is caused by smoking, and the reason 

3 it's caused by smoking is because of the amount of smoke 

4 that Mr. Reller has inhaled forever and the lack of a 

5 sufficient amount of asbestos exposure that he's had. 

6 To my knowledge — and I know quite a bit 

7 about the case, but to my knowledge as I sit here there 

8 will be no medical or scientific person that's going to say 

9 that Mr. Reller's adenocarcinoma or pseudomesotheliomatous 

10 adenocarcinoma is caused by anything except smoking. 

11 Smoking Philip Morris cigarettes. 

12 This case is divided into two parts. After 

13 the evidence in this case is in, the case being for fraud, 

14 negligence and products liability, but the emphasis I'll 

15 tell you now is on fraud, after the evidence is in, I'm 

16 going to do a closing argument, so is Philip Morris, and 

17 I'm going to be asking for compensation for Mr. Reller, 

18 compensation for his medical expenses and compensation for 

19 what he's had to go through, and compensation for losing — 

20 we'll know the statistics when the judge instructs you — 

21 but 15 years of life, something like that. But I'm also 

22 going to ask you for a finding, certain findings in regard 

23 to Philip Morris. And these findings have to do with 

24 punitive and exemplary damages. And these findings have 


25 

to do with 

whether 

or not this conduct that I've outlined 

26 

here — 



27 

THE 

COURT: 

You're walking real close to the line. 

28 

Mr. Piuze. 
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1 

MR. 

PIUZE: 

Yes. What the judge is going to tell 

2 

you — can 

I mention the words right out of BAJI? Is that 

3 

okay? 



4 

THE 

COURT: 

No. 

5 

MR. 

PIUZE: 

Okay. 

6 

THE 

COURT: 

That's argument. 

7 

MR. 

PIUZE: 

All right. Anyway, if you make those 

8 

findings, we have 

a second portion of the trial, much 

9 

briefer, having to 

do with punishing and making an example 

10 

of. 




11 And on behalf of Mr. Reller, and for me, I 

12 thank you all very much for listening so carefully, I know 

13 I've talked a long time, and I've had a lot to say, it 

14 covers a lot of territory. 

15 I hope you have a nice lunch. Thank you. 

16 THE COURT: Thank you. And yes, I've hit the clock, 

17 it's no longer your nickel, Mr. Piuze. 

18 MR. PIUZE: Thank you. 

19 THE COURT: All right. Ladies and Gentlemen, you 

20 are admonished that it is your duty not to converse among 

21 yourselves or with anyone else on any subject connected 

22 with this trial or to form or express any opinion thereon 

23 until the cause is finally submitted to you. 

24 I just wanted to remind you folks that this 

25 is opening statement only, what the attorneys say, and I'm 

26 going to be repeating this when Ms. Wilkinson is done as 

27 well, so I'm not just picking on one of them here, what the 

28 attorneys say is not evidence. And this is not argument. 
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So, all they try to do is give you an overview 
as to what they believe the evidence will show during the 
trial so you have some idea — God bless you — so you have 
some idea how it all fits in together. But you've not been 
given notebooks yet, and you won't be given notebooks when 
Ms. Wilkinson does her opening statement, you won't get 
notebooks until the evidence actually starts, that's 
because, remember, this is not? 

JURY RESPONSE: Evidence. 

THE COURT: Ah, okay. You're all together. Great. 

I just wanted to make sure you all knew that. 

Again, remember, my job is like the basketball 
official, I'm here to referee things. I've told you before, 
if I see somebody getting even close to that line, we talked 
a little bit about that, I put out a red warning light so 
that no one goes over the line. You'll hear me doing this 
off and on throughout the trial if I have some concerns. 

Just because I do it doesn't mean the attorneys have done 
anything wrong, it's a part of my job to make sure that 
everything runs smoothly. 

You all understand that? 

JURY RESPONSE: Yes. 

THE COURT: Okay. Folks, let's see, you have — 
we're nine minutes in it, so I have to add nine minutes. 

So, I'll see you back here at 12:25. Remember the 
admonition that I just gave you. And 12:25 promptly. 

(The luncheon recess was taken at 11:39 a.m.) 

[End of A.M. Session] 
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